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NB.The sections dealing with certain new provisions on police bail under the Police and Justice Act 2006 remain unfinished at the present time and will be completed when the authors’ commitments permit.
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Suicides among remand prisoners

See generally Liebling, A. and Krarup, H., ‘Suicide Attempts in the Male Prisons,’ New Law Journal, vol. 143, No. 6599, 7 May 1993. 
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The effect of legal representation

Appointment of a special advocate in public interest non-disclosure cases In K.S.S. v. Northampton Crown Court [2010] A.C.D. 184(53), Q.B.D. (Langstaff J; 07.05.2010) a judge sitting in the Crown Court had refused bail to the defendant pending a retrial after the discharge of the original jury following jury-tampering. Much of the evidence supporting the objections to bail were undisclosed (for public interest reasons), but the allegations contained in the open material were sufficiently specific to enable the defendant to provide instructions to his representatives. It was held that the court should have ap​pointed a special advocate to deal with the closed material. Since the judge had not specifically considered the issue of appointing a special advocate for this purpose on account of the defendant’s legal representatives not having asked him to do so, his decision was quashed so that it could be reconsidered. In his commentary on the case the editor of Criminal Law Week (CLW/10/33/2) observes: ‘In a long and somewhat discursive judgment, the exact basis for his Lordship’s decision to quash that of his brother judge is never clear. Was it that he thought that a special advocate ought to have been appointed . . .? Or was it simply (in an attempt to preserve some judicial com​ity) that Flaux J. had not (according to Langstaff J.) specifically considered the issue of a special advo​cate, not having been asked to do so on this issue (spare his blushes, blame the lawyers)? It is only possible to guess at Flaux J.’s reaction to having his decision set aside in this manner, not least because, at the same hearing, he gave specific considera​tion to the question of whether a special advocate should be appointed in relation to the other issue to be decided, viz. whether the retrial should be by judge alone. Unsatisfactory procedural features aside, inso​far as this case has persuasive authority, it is to the effect that a judge dealing with a bail application where the objections have not been fully disclosed to the defence should consider appointment of a special advocate where any refusal of bail would be founded in part, at least, on the closed material.’
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Article 5(1)(c) and (3) must be read together

In McKay v United Kingdom, The Times, October 30, 2006, ECHR (Grand Chamber) 3 October, 2006, it was held that the requirement flowing from Art. 5(1)(c) and the first limb of Art. 5(3) that there should be an initial and automatic review of the lawfulness of a person’s detention, including as to the existence of a reasonable suspicion that the arrested person had committed an offence, is separate and distinct from the issue flowing from the second limb of Art. 5(3) as to whether the detained person should be released on bail pending trial. The issue under the second limb of Art. 5(3) becomes relevant only after satisfaction of the first requirement, and there would be no possibility of abuse or arbitrariness merely because it is determined by a different tribunal to that which had conducted the review pursuant to the first requirement or is dependent on an application being made by the detained person (as in the case of the limitation on the grant of bail under the Terrorism Act 2000, s.67, which applies in Norethern Ireland). The ECtHR left open the question whether the same could be said where the detained person was peculiarily weak or vulnerable and thus, possibly, in no position to make an application.

Protection of the individual from arbitrariness
The unacknowledged detention of an individual is a complete negation of the guarantees in Article 5 intended to secure the right of individuals in a democracy to be free from arbitrary detention at the hands of the authorities and discloses a grave violation of the right an unexplained disappearance which results in the state’s responsibility being engaged will consequently constitute a particularly grave violation of that right: Taniş v Turkey 46 EHRR 211 (14) ECHR (02/08/2005).
Any law authorising a deprivation of liberty must be sufficiently accessible, precise and foreseeable in its application as to avoid all risk of arbitrariness. In Nasrulloyev v. Russia, 50 E.H.R.R. 400(18), E.C.H.R. (11/10/2007) it was held that domestic legal provisions governing the applicant’s detention pending extradition fell short of the ‘quality of law’ required in relation to Article 5(1) where the domestic au​thorities had adopted inconsistent and mutually exclusive positions as to the legal basis for his detention. The net effect was that his detention had not been circumscribed by adequate safeguards against arbitrariness.
In Kaboulov v. Ukraine, 50 E.H.R.R. 970(39), E.C.H.R. (19/11/2009) the respondent state failed to justify the applicant’s detention for a period of several years where, first, there was no evidence that his initial arrest (and subsequent detention for 21 days before a court ordered his detention with a view to extradition) had been carried out in order to effect his extradition (rather, he had been arrested either because he had been found drunk in a public place, or for having committed an unspecified criminal offence, or in order to establish his identity); and, secondly, where the domestic legislation did not provide for an extradition procedure that was sufficiently accessible, precise and foreseeable to prevent arbitrary detention (as previously held in Soldatenko v. Ukraine, unreported, October 23, 2008, E.C.H.R.). It had not been demonstrated that there was at the applicant’s disposal any effective and accessible procedure by which he could have challenged the lawfulness of his deten​tion pending extradition. On the contrary, the applicant had instituted several sets of proceedings, none of which had led to a final decision as to the lawfulness of his detention.   
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‘Liberty and security of the person’ 
Where the applicant’s son’s detention was not logged in the relevant custody records, where there was no official trace of his subsequent whereabouts or fate, where there were no detention records, and where there were delays in opening and conducting an investigation into his disappearance, there had been unacknowledged detention in the complete absence of the safeguards in Article 5, which had, therefore, been violated Bazorkina v. Russia, 46 E.H.R.R. 261(15), E.C.H.R. (21 07 2006)
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‘Procedure prescribed by law’ and ‘lawful arrest or detention’

In Pantea v Romania (2003) 40 EHRR 627(26), ECHR 03.06.03, art. 5(1)(c) was held to have been violation of where the applicant’s pre-trial detention had not met the requirements of national law and he had been detained beyond the date authorised in the committal order.  In Yankov v Bulgaria (2003) 40 EHRR 854(36), ECHR 11.1032, art. 5(4), entitling the applicant to take proceedings by which lawfulness of detention must be decided speedily by a court, was held to have been violated where the domestic courts had failed to provide a review of the scope and nature required. Whilst consideration of every argument submitted is no required, to comply with the requirements of art 5(4) the judge must take into account concrete facts invoked by the detainee which are capable of putting into doubt the existence of conditions essential for the lawfulness of the deprivation of liberty. In the instant case the courts had merely relied on a statutory presumption based on the gravity of the charges and a rule which excluded release for detainees the subject of more than one investigation, the investigation being entirely in the hands of the prosecution with no element of judicial control. In Ŏcalan v Turkey (2005) 41 EHRR 985 (ECHR General Chamber, 12 May, confirming the chamber decision) it was held that the applicant´s arrest had been in accordance with art. 5(1)(c) where it was effected by Turkish security forces on board an aircraft in the international zone and Nairobi airport in pursuance of arrest warrants issued by the Turkish courts. The court noted that the Convention contains no provision concerning the circusmtances in which extradition may be granted, or the procedure which is to be followed. Provided it is the result of co-operation between the states involved and that the legal basis for the order for the fugitive´s arrest is an arrest warrant issued by the authorities of his state of origin, even an atypical extradition is not per se contrary to the Convention. Independently of the question whether the arrest amounts to a violation of the law of the state in which the fugitive has taken refuge (which would only fall to be examined if that state were a party to the Convention) it is for the applicant to prove that the authorities of the state to which the applicant has been transferred have acted extra-territorially in a manner that is inconsistent with the sovereignty of the host state and therefore contrary to international law. However, there is no requirement of proof ‘beyond reasonable doubt.’ If evidence enabling concordant inferences to be drawn are adduced, the burden of proving that the sovereignty of the host state and international law hae been complied withy shift to the respondent state. On the facts, no such inferences could be drawn where the evidence showed the Kenyan authorities to have co-operated with those of the respondent state. 

In Holomiov v. Moldova, 47 E.H.R.R. 327(12), E.C.H.R. (07/02/2007), the warrant authorising the applicant’s initial detention had not been renewed, and there was no other basis in domestic law for his continued detention, his deten​tion after the expiry of the initial warrant was held to have violated art. 5(1). Where the lawfulness of a deprivation of liberty is in issue, its lawfulness under domestic law is the primary but not always the decisive element, in that detention during the period under consideration must be compatible with the purpose of art. 5 (to prevent persons from being deprived of their liberty in an arbitrary fashion) and the domestic law itself must be compatible with art. 5. It is particularly important where deprivation of liberty is concerned that the requirement of legal certainty is satisfied and it is therefore essential that the conditions for depriva​tion of liberty under domestic law be clearly defined and that the law be foreseeable in its application.

In Voskuil v. Netherlands, 50 E.H.R.R. 202(9), E.C.H.R. (22/11/2007) the applicant, upon being detained for contempt was not served with notifi​cation in writing of the detention order within 24 hours, as required by the domestic law of the respondent state, but had only received it after three days, he had not been detained “in accordance with a procedure prescribed by law” within art. 5(1). The fact that he had suffered no adverse consequences of the violation given that he had been present in court when the order for his detention had been made and fully explained to him, did not deprive him of victim status.

In Stephens v. Malta (No. 1), 50 E.H.R.R. 144(7), E.C.H.R. (21/04/2009) the applicant was arrested and held in custody in Spain in August, 2004, pursuant to an arrest warrant issued by the Maltese authorities in relation to drug trafficking offences. In proceedings in Malta brought on behalf of the applicant, the Maltese courts acknowledged that the arrest warrant had been invalid for lack of competence in the court that issued it, and ordered that the applicant be released and be paid compensation, but the applicant was not in fact released by the Spanish authorities for another 10 days. Held, (i) the applicant’s detention in Spain was properly attributable to Malta, in that the deprivation of liberty in question had its sole origin in the measures taken by the Maltese authorities under the relevant extradition agreement between the two states; the requested state had to be able to presume the validity of the legal documents issued by the requesting state; ithad been Malta who had the responsibility for ensuring the validity of the warrant and it had not been for Spain to notice that the warrant was defective; (ii) although the Maltese courts had acknowledged the violation of art. 5(1) in relation to the period of detention up to the order for release and award of compensation, so as to deprive the applicant of victim status in respect of that period, they had not done so in relation to the 10 days that he remained in custody thereafter; such detention was directly attrib​utable to the invalid warrant, and thus had not been in accordance with a ‘procedure prescribed by law’ within art. 5(1); (iii) as to the applicant’s complaint in rela​tion to the Maltese proceedings relating to the lawfulness of his detention that there had not been equality of arms by virtue of the fact that Maltese law conferred a right of appeal on the prosecution against a decision that detention was unlawful but conferred no corresponding right of ap​peal against a decision that detention was lawful, this was unsustainable since, under Maltese law, the applicant could have reapplied for his release as frequently as he wished; this facility was the equivalent to the prosecution’s right of appeal; accordingly, there had been no violation of art. 5(4).

In Stephens v. Malta (No. 2), 50 E.H.R.R. 174(8), E.C.H.R. (21/04/2009) the applicant was extradited from Spain to Malta on September 9, 2005 following the issue of a second warrant, was brought before a court the following day, and then brought before the same court on September 29, 2005. On that occasion the court declined to rule on the question whether Malta had jurisdiction to try the offences alleged against him and he then applied to a second court to declare his detention unlawful by virtue of the failure of the first court to rule on the issue of jurisdiction. The applica​tion was refused and the Constitutional Court ruled on February 14, 2006, that there had been a violation of art. 5(4) (entitlement to have lawfulness of detention speedily reviewed) by virtue of the first court’s refusal to rule on the issue of jurisdiction, awarded him compensation and remitted the matter to the first court. It then took a further 10 days to rule that Malta did have jurisdiction to try him. Held, (i) there had been no violation of art. 5(3) (entitlement of anyone arrested or detained under art. 5(1)(c) on reasonable suspicion of having committed an offence) by virtue of the court having, on September 10, 2005, declined to consider the issue of jurisdiction; the scope of the examination under art. 5(3) could, in some cases, be more limited than that required under art. 5(4); although jurisdiction was not a collateral issue, in view of the complexity of the case, the court could not be criticised for not having dealt with such a complex issue at the first hearing; the issue was more ap​propriately dealt with at a later hearing, during which the applicant enjoyed the full adversarial safeguards provided for in art. 5(4); what was required of the initial review under art. 5(3) was that it had to be capable of assessing whether the arrest and detention were lawful and whether the detention fell within art. 5(1)(c); and the judicial officer had to have the power to order release where those conditions were not met; (ii) whilst the same court should have ruled on the issue of jurisdiction on September 29, 2005, the claimant had already been granted redress by the Constitutional Court and thus no longer had victim status in respect of the period between that date and the date of the Constitutional Court’s decision; (iii) as to the further delay of 10 days after that decision before the original court ruled on the issue of jurisdiction, having regard to the complexity of the issue, such a delay did not prevent the review from being sufficiently speedy for the purposes of art. 5(4).
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‘Effected for the purpose of bringing him before . . .’

See now R.L. and M.-J. D. v France [2005] Crim LR 307, ECHR 19.5.04, where a violation of art. 5(1)(c) was upheld because, inter alia, the first applicant was never brought before a judge after his arrest, it being relevant that there were no reasonable grounds for supposing that he would repeat the offence or take flight if not arrested; Pantea v Romania (2003) 40 EHRR 627(26), ECHR 03.06.03, where the applicant was not brought before any court that ruled on his request for release for four months; Yankov v Bulgaria (2003) 40 EHRR 854(36), ECHR 11.1032, where following his arrest, the applicant was brought before an investigator, and subsequently had his detention confirmed by a prosecutor, neither of whom could be characterised as sufficiently independent or impartial in view of the role they played in the prosecution, there had been a violation of art. 5(3)  
‘The competent legal authority’

A public prosecutor who is part of the executive, is a party to criminal proceedings, has investigative functions and has ordered the applicant’s detention is not a ‘judge or other officer’ within art. 5(3), as his status offers no guarantees against arbitrary or unjustified deprivation of liberty and he therefore lacks the necessary ‘independence’ and ‘impartiality’: Pantea v Romania (2003) 40 EHRR 627(26), ECHR 03.06.03; Salov v. Ukraine (2005) 45 EHRR 1204(51), ECHR 06.09.05.


In Boyle v. United Kingdom, The Times, January 15, 2008, E.C.H.R. (08/01/2008) a soldier was detained in custody pending his court-martial, by virtue of a decision of the commanding officer of his unit, following Hood v. U.K., 29 E.H.R.R. 365, E.C.H.R. (CLW/99/10/9). It was held that there had been a violation of Article 5.3 by reason of the fact that, even after the implementation of the Investigation and Sum​mary Dealing (Army) Regulations 1997, (i) the commanding officer retained a conflicting prosecution role giving rise to objectively justified misgivings as to his impartiality, as he had the power to amend or substitute any charge pre​sented to him, to decide whether to dismiss the charge, try it summarily or refer it to a higher authority, and, even if he referred it to a higher authority, to take subsequent action to deal with the charge if the prosecuting authority decided not to institute or to discontinue proceedings, and (ii) the conflict remained between the commanding officer’s power to decide on pre-trial detention and his responsibility for unit discipline; as a consequence, the commanding officer was not sufficiently impartial for the purposes of Article 5.3. (The Investigation and Summary Dealing (Army) Regulations 1997 have now been replaced by the Custody and Summary Dealing (Army) Regulations 2000 and the Army Custody Rules 2000 (S.I. 2000 No. 2368). Under the latter, the authority of a judicial officer is required to keep a person in custody for a period of more than 48 hours without charge, or for any period after charge.)
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‘Reasonable suspicion’

To establish a reasonable suspicion there must be facts or information which would satisfy an objective observer that the person concerned may have committed an offence but although persistence of a reasonable suspicion that a detainee has committed an offence is a condition sine qua non for the lawfulness of pre-conviction detention, after a certain lapse of time such reasonable suspicion no longer suffices and it must be established that there are other ‘relevant’ and ‘sufficient’ grounds to justify the deprivation of liberty and that ‘special diligence’ has been exercised by the stae in the conduct of the proceedings: Albo v Italy (2005) 43 EHRR 577(27), 17 February. In Labita v. Italy, 46 E.H.R.R. 1228(50), E.C.H.R. (06/04/2000) it was recognised that whereas the cooperation of pentiti (“supergrasses”) was an important weapon in the domestic authorities’ fight against organised crime, the use of their statements might give rise to difficult problems, since such statements were open to manipulation and could be made purely in order to obtain advantages or for personal revenge. Accordingly, that they had to be corroborated by other evidence and hearsay had to be supported by objective evidence and this was espe​cially true when a decision was being made as to the con​tinued existence of a reasonable suspicion that the accused had committed the offence with which he was charged, such a suspicion being a sine qua non of the lawfulness of pre-trial detention. Where, therefore, the statement of the pentito that incriminated the applicant was uncorroborated, was based on hearsay and had been contradicted by the statements of other pentiti, the most compelling reasons would have been required to justify a lengthy pre-trial detention. 

In Chitayev and Chitayev v. Russia, 47 E.H.R.R. 1(1), E.C.H.R. (18/01/2007), the applicants had been kept in detention by the government from April 12, 2000, to October 4, 2000, after their house was raided and evidence was allegedly found that linked them to Chechen rebel movements, (i) where the government were only able to produce documentary evidence to support the applicants’ detention from April 17, 2000, onwards. Held, the period of five days from April 12, 2000, amounted to unacknowledged detention and a complete disregard for the rights of the applicants and was a manifest violation of art. 5. The courts in Chechnya had been inoperative until November, 2000, and it followed that since the applicants were unable to start proceed​ings to challenge the lawfulness of their detention during the relevant period this was a violation of art 5(4). The government having failed to produce any evidence of a formal domestic order authorising the applicants’ detention beyond June 18, the period from June 19 until their release was also in violation of art. 5(1). Given the findings that the applicants were unable to apply for their release and that no evidence justifying their continued detention had been submitted, it followed that they had been denied their right to trial within a rea​sonable time or to release pending trial as guaranteed by art 5(3).

In Lind v. Russia, 50 E.H.R.R. 92(5), E.C.H.R. (06/12/2007) it was reiterated that the persistence of a reasonable suspicion that the arrestee has committed an offence is a condition sine qua non for the lawfulness of continued detention, but after a certain lapse of time it no longer suffices, and in such cases the court must establish whether the other grounds given by the authorities continued to justify the deprivation of liberty.


The principle that after a certain lapse of time reasonable suspicion will no longer suffice to justify continued detention was reiterated in Aleksanyan v. Russia, 52 E.H.R.R. 542(18), E.C.H.R. (22/12/2008). it will therefore be necessary to verify whether there are other grounds which continue to justify the deprivation of liberty. The national courts must examine all the facts in favour of or against the existence of a genuine requirement of public interest justifying, with due regard to the principle of the presumption of inno​cence, a departure from the rule of respect for individual liberty, and set them out in their decisions. Arguments for and against release must not be “general and abstract,” but contain references to the specific facts and the applicant’s personal circumstances. Under art 5(3), the judicial authority before whom a detainee is brought is under an obligation to consider alternative measures to ensure an accused’s appearance at the trial. Here, the applicant had been held in custody for a period of 32 months, and weighty reasons would be required to justify keeping him in detention for such a long time. His detention had been “justified” on the grounds of risk of interference with the course of justice, risk that he might abscond, and risk of reoffending. Although each of these grounds was open to criticism on the facts, and while their combination was arguably sufficient to justify the applicant’s initial arrest and his detention for some time, his continued detention had been incompatible with art 5(3), even taking into account their cumulative effects. The danger of re-offending had not been convincingly demonstrated, and the flight risk and the presumed potential to pervert the course of justice had become less relevant with the passage of time. Furthermore, at no stage in the proceedings had the national court considered the possibility of releasing the applicant on bail. Whereas the applicant’s trial had been suspended on medical grounds, although in principle short interruptions of a trial on medical grounds were permissible, the applicant’s situation was exceptional, in that he had already spent a long time in detention and some of his illnesses were incurable. In the circumstances, the applicant’s detention, which could have continued indefinitely with the trial never being resumed, had lost any meaningful purpose. Its continuation had therefore become incompatible with art 5.
‘Promptly’

The right of prompt presentation was held to have been violated in Ŏcalan v Turkey (2005) 41 EHRR 985 (ECHR General Chamber, 12 May, confirming the chamber decision) where the applicant had been kept in police custody for seven days following his arrest, during which time he was questioned by security forces and was denied all access to legal advice. In Bati v Turkey (2004) 42 EHRR 736(37), ECtHR, it was held that where the applicants had, following their arrest as part of a police operation against an illegal organisation, been kep in custody for between 11 and 13 days before they were brought before a judge, even supposing that the activities of which they were suspected were linked to a terrorist threat, it could not be accepted that it was necessary to detain them for that amount of time without judicial intervention. In Kandzhov v. Bulgaria, 52 E.H.R.R. 463(14), E.C.H.R. (06/11/2008) it was held that the fact that the applicant had been brought before a judge 47 hours after his arrest did not comply with the re​quirement for promptness contained in art 5(3). Although the requirement must be assessed on a case-by-case basis, the strict time constraint it imposes leaves little flexibility in interpretation. It was particularly important in view of the dubious legal grounds for the deprivation of liberty in the instant case, detention on charges of insult and hooliganism for having put up two posters critical of the minister of justice and for gathering signatures calling for his resignation. Furthermore, the prosecutor had given no reason as to why he authorised detention for a further 72 hours (after an initial 24 hours in police detention), and there appeared to have been no special difficulties which would have prevented the applicant from being brought before a judge much sooner. In Akhmadova v. Russia, 52 E.H.R.R. 442(13), E.C.H.R. (25/09/2008) the applicants alleged that they had witnessed their son being abducted by state service​men and had had no further news of him for over five years. Investigations into his disappearance had been opened, closed and re-opened several times and they had never received any plausible explanation or information as to what had become of him fol​lowing his detention. It was held that the authorities had clearly failed to take prompt and effective measures to safeguard him against the risk of disappearance, and this constituted a particularly grave violation of Article 5.
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‘Speedily’

In Nasrulloyev v. Russia, 50 E.H.R.R. 400(18), E.C.H.R. (11/10/2007) there was a violation of art. 5(4) entitling detainees to take proceedings by which lawfulness of detention is to be decided speed​ily where the applicant had not had at his disposal any procedure to review the lawfulness of his detention, While he did have a right to take part in proceedings initiated by the prosecutor to extend custodial measures, at which the court had to decide whether his continued detention was lawful and justified, this could not be re​garded as securing his right to take proceedings by which the lawfulness of his detention would be examined where he was not in position to initiate them and where they had only been instituted once during the three years of his detention.
Appeal against bail decision

The requirement for a judicial review of the lawfulness of detention is automatic and does not depend on the detainee making a complaint to a court about the lawfulness of his detention: Salov v. Ukraine (2005), 45 E.H.R.R. 1204(51), ECHR 06.09.05.
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Trial within a reasonable time or release pending trial

In Smirnova  v Russia (2003) 39 EHRR 450(22) 24 July; CLW/04/34/4, it was held that where the accused had been detained in custody pending trial on two or more occasions (such custodial periods being punctuated by periods at liberty), compliance with Art. 5(3) depended not only on whether the total time spent in custody was reasonable, but also on whether or not sufficient acceptable reasons were given for each fresh period of detention. Where, therefore, the reasons accompanying decisions authorising the re-detention were terse, and failed to describe in detail the characteristics of the applicants’ situation and failed to explain why detention was ncessary, there had been a failure to comply with Art. 5(3). In Bati v Turkey (2004) 42 EHRR 736(37), ECtHR, it was held that where the applicants had been kept in custody pending trial for periods ranging between 20 and 48 months, only compelling reasons could have justified such periods of pre-trial deprivation of liberty, and that was not the case 

· where the court had ordered that they should remain in custody using wording that was almost identical and sterotyped, 

· where on at least two occasions it gave no reasons, 

· where such reasoning as was given referred to all the detainees together, mentioning the name of the crime in the abstract without pointing to any factor showing that the risks relien on actually existed, 

· where no account had been taken of the fact that the evidence on which the accusations were based had become weaker over time, 

· and where there was no evidence to show that the applicants who were gradually relesaed, did not have a fixed abode or were attempting to abscond. 
These principles are of course considered in other sections of the human rights part of the Introduction to the main volume.


In Chraidi v. Germany, 47 E.H.R.R. 47(2), E.C.H.R. (26/10/2006) the applicant was detained on remand for a period of almost five years and six months in respect of a particularly complex terrorist investigation and trial, but there had been no delay in the proceedings attributable to the domestic courts, with, on average, two hearings per week, regularly attended by the applicant and his lawyers. Held, the grounds relied on by the authorities for prolonging the detention (viz. the danger of the applicant’s absconding, partly based on the possibility of a severe sentence (which, where the sole reason for detention, becomes insufficient after a certain time) and partly based on the applicant’s lack of a fixed abode in the domestic state or any social ties which would prevent him from absconding) were relevant and sufficient grounds to justify the detention. The authorities had displayed the necessary special diligence in the conduct of the proceedings and the length of detention was therefore, in the exceptional circumstances of the case, reasonable. Large-scale offences commit​ted in the context of international terrorism call for special consideration owing to the specific nature of the offences and, in particular, the difficulties intrinsic to the investigation and prosecution of offences committed by criminal associations acting on a global scale. This may be the case even though the persistence of a reasonable suspicion that the arrestee has committed an offence is a condition sine qua non for the lawfulness of continued detention. Since, after a certain lapse of time, this will no longer suffice, the court must establish whether the other grounds given by the authorities justified the continued deprivation of liberty. The question whether a period of detention is reasonable cannot be assessed in the abstract but must be considered in each case according to its special features. Large-scale offences commit​ted in the context of international terrorism call for special consideration due to the specific nature of the offences and, in particular, the difficulties intrinsic to the investigation and prosecution of offences committed by criminal associations acting on a global scale. Continued detention can be justified in a given case only if there are specific indications of a genuine requirement of public interest which, notwithstanding the presumption of innocence, outweigh the rule of respect for individual liberty laid down in art. 5.


In Lind v. Russia, 50 E.H.R.R. 92(5), E.C.H.R. (06/12/2007) it was held that the question whether a period of detention is reasonable cannot be assessed in the abstract but must be considered in each case according to its special features. The presumption is in favour of release, so that continued detention can be justified in a given case only if there are specific indications of a genuine requirement of public interest which, notwithstanding the presumption of innocence, outweighs the rule of respect for individual liberty laid down in art 5. Justification for any period of detention, no matter how short, must be convincingly demonstrated by the authorities. Where, therefore, the applicant was detained on remand for almost 12 months, whilst his detention had initially been warranted by refer​ence to a reasonable suspicion of his having been involved in the commission of various offences, the failure of the authorities to establish concrete facts justifying continued detention or to consider alternative preventative measures had resulted in a breach of art. 5(3). In particular, the grounds relied on (that is, the gravity of the charges, the applicant’s foreign nationality and his lack of fixed residence) were insufficient, albeit they were relevant. None of these reasons were sufficient per se, especially as the applicant was attending university in the respondent state. Moreover, the applicant’s case had been dealt with together with the cases of 39 other persons arrested in connection with the same matter; blanket authorisations, with no examination of the merits of the individual cases, were incompatible with art. 5(3).

As to the requirements need for authorities to show ‘special diligence’ in the conduct of the investigation into a detained person see now also O’Dowd v. United Kingdom, unreported, September 21, 2010, E.C.H.R.
Pages 21-22

Trial within a reasonable time 
In Smirnova  v Russia (2003) 39 EHRR 450(22) 24 July; CLW/04/34/4, it was held that the reasonableness of the length of proceedings was to be assessed in the light of the circumstances of the case, regard being had in particular to its complexity, the applicant’s conduct and the conduct of the competent authorities. Notwithstanding the apparent unwillingness of the applicants to submit to the court’s jurisdiction, which was indirectly contributed to by the sense of insecurity and mistrust aroused in them by the sparsely reasoned decisions to detain and release them, the conduct of the authorities included significant periods of inactivity for which there was not convincing justification and as such there was a violation of art. 6(1). In Albo v Italy (2005) 43 EHRR 577(27), 17 February, the ECtHR had considered the the question whether other reasons and ‘special diligence’ by the authorities in pursuing the proceedings could sustain the justification for continued detention. The applicant had been detained pending trial and extradition for a total of 38 months, although a period of 10 and a half months during which the preliminary investigation had been conducted was not open to criticism in view of the seriousness of the charges, the number of defendants, and the difficulties of of the right against criminal organisations dealing with international drug trafficking (in particular with regard to obtaining and procuring evidence. However, special diligence had not been observed and there had been a violation of art. 5(3) where there had been a number of unjustified delays after committal for trial totalling 16 months, when the case had either come to a complete halt or examination of the merits of the case had been suspended pending a ruling on a preliminary issue as to jurisdiction.

NB. The warrant and bail provisions of the Magistrates’ Courts Rules 1981 (SI 1981 No 552) and of the Crown Court Rules 1982 (SI 1982 No 1109) have been replaced by various paragraphs contained within Rules 18 and 19 respectively of the Criminal Procedure Rules 2005 (SI 2005 No 384), which came into effect on 4 April 2005. For convenience the designated replacement bail provisions are specified in the text of this supplement, wherever they occur in the text of the original work. Other (non-bail specific) provisions of the former rules which were mentioned in the text of the original work and which have been replaced by the 2005 Rules are not specified here but may be found at: 

http://www.opsi.gov.uk/SI/si2005/20050384.htm



where an italicised note after every paragraph of each rule helpfully gives the former rule which it replaces.

Chapter One: The Right to Bail
Page 31, para. 1.1.6
(‘Open sessions’: the tradition of public hearings)

The references to paras. 8.2.1.6 and 8.2.1.9 were erroneous. They should be to para. 8.4.8.
Page 33, para. 1.1.8
(‘Bail in murder: the duelling cases and other aspects)

See The Guardian, Monday, 25 February, 2008, ‘Demand for stricter bail after 60 on murder charges go free’ (Nicholas Watt, chief political correspondent): 
Scores of murder suspects have been freed on bail after being charged, according to new government figures which yesterday prompted Tory calls for the introduction of tougher bail laws. The demand came after the Ministry of Justice announced last week that in a ‘snapshot survey’ of 455 murder suspects, 60 had been released on bail. The statement, released in response to a Freedom of Information request, said that of 41 people charged with manslaughter, 35 had been released on bail. Nick Herbert, the shadow justice secretary, said the figures showed the need for a change in the law following the case of Garry Weddell, a police inspector who apparently killed his mother-in-law while on bail for the alleged murder of his wife. Herbert said: ‘After Garry Weddell murdered his mother-in-law while out on bail, the government claimed that it was unusual for bail to be granted to murder suspects. Now we discover the disturbing truth that a large number of people charged with murder were in fact free on bail at that time. ‘Tougher bail laws are needed to ensure that public safety comes first. What happened to the review announced by Gordon Brown, and do the government plan to tighten up the law or not?’
    The Ministry of Justice said yesterday that the granting of bail was an indepen-dent judicial decision. ‘Courts may withhold bail if they are satisfied that there are substantial grounds for believing that, if released on bail, the defendant would abscond, commit an offence, or interfere with witnesses or otherwise obstruct the course of justice,’ a spokesman said. ‘Analysis of court records suggests that in most cases where a murder or manslaughter defendant is granted bail there will have been a period of remand in custody before bail is granted.’
The new debate over bail came as Anne Owers, the chief inspector of prisons, warned that jails were at ‘panic stations’. She spoke out after the prison population last week rose above the crucial 82,000 mark for the first time.

    ‘It’s very bad,’ Owers told the Observer. ‘As you hit each new peak the prison system is bumping against a new crisis. For the last six months we’ve been looking at a system that moves from panic stations to just about containing crisis. My impression is that the level of incidents in prisons is increasing, an indication of a system operating too near to the knuckle.’ She warned that prison overcrowding was damaging inmates and prison officers. ‘Prisoners are getting very frustrated, staff are struggling to survive the day. That's not a good recipe for running prisons. It’s a very risky situation.’ Her remarks prompted the Prison Officers’ Association to warn of plunging morale among its members. Colin Moses, the association's chair, told Radio 4's The World This Weekend: ‘We currently have the lowest morale that we have ever known. We have a situation where Jack Straw [the justice secretary] is asking for £60m budget cuts each year for the next three years when we are facing the biggest crisis in prisons in recent memory. ‘We have overcrowded prisons, we have more violent prisoners than we’ve ever had, we have more assaults on staff than we have ever had. And we have by the Ministry of Justice total mismanage-ment. They have known for some time that we are going to hit these numbers. The lack of investment is putting in danger everyone who works in prisons and is serving sentences.’ Straw told the same programme that he regarded prison officers highly. ‘I recognise the pressures on them,’ he said. ‘I think and believe and hope that we are managing this situation much better than the Conservative adminis-tration did in the 1980s and 1990s when there was a very much higher level of industrial disruption. ‘There were a series of really serious indisciplines by prisoners, and between July and August 1987 Douglas Hurd [then home secretary] had to release 3,500 prisoners just like that.’
See The Times, 26 March, 2008, ‘Tighten controls on bail in murder and serious offences, ministers told’ (Frances Gibb, Legal Editor ):
‘Tighter curbs on the granting of bail to suspects in murder cases and other crimes is called for in a report being considered by ministers, The Times has learnt. The report, with the Home and Justice Secretaries, is expected to condemn a “culture of tolerance” within the criminal justice system towards repeated offending by suspects released on bail. Courts and the police are too ready to grant bail – even when bail conditions have been broken or offending has taken place on bail, it found. Bail conditions are also regularly flouted with impunity: when a suspect is arrested for a breach of a bail condition, the chances are that he or she will simply be bailed again. It will call for much closer scrutiny of a suspect’s record and circumstances when bail is sought, and much tighter conditions being attached to bail – including regular checks on whether those conditions are complied with. The report was drawn up after the stabbing of Richard Whelan, 28, in July 2005 by Anthony Joseph, 23, on the top of a bus – eight hours after Joseph had been released in error from custody. But since then, the issue of suspects being wrongly released on bail has arisen again with the case of Garry Weddell, the policeman who killed his mother-in-law while on bail awaiting trial accused of strangling his wife, Sandra. He then shot himself. Jacqui Smith, the Home Secretary, and Jack Straw, the Justice Secretary, with Vera Baird, QC, the Solicitor-General, commissioned an inquiry from the four chief inspectors of the Crown Prosecution Service, court administration, constabulary and from prisons to ensure that “mistakes that may have occurred do not happen again”. Joseph stabbed Mr Whelan seven times after the latter remonstrated with him for throwing chips at this girlfriend. It later emerged that Joseph, who pleaded guilty to manslaughter due to diminished responsibility, had been mistakenly released from a young offender’s institution shortly before. Because of a separate arrest warrant, issued after he failed to attend court in Liverpool, four weeks before the killing, on charges of burglary, he should have been retained in custody. The Government admitted that there had been catastrophic “failings” throughout the entire criminal justice system that had allowed Joseph to kill when he should have been in custody. 

The errors are thought to stem from a failure to upload Joseph’s details on to the National Police Computer.’

On 17 June, 2008, the Ministry of Justice published their Consultation Paper Bail and Murder, CP11/08.
Page 34, para. 1.2.1
(Enactment of the general right in section 4 of the Bail Act 1976)

Hucklesby  cites the suggestion of Robertshaw that the CJA 1967 provided a weak presumption of bail in that it specified that bail could only be refused in certain circumstances (Hucklesby, A., ‘Bail or Jail? The Magistrates’ Decision,’ unpublished PhD. Thesis, University of Glamorgan, 1994, vol. 1 p.66; Robertshaw, P., ‘The Political Economy of Bail Reform,’ Contemporary Crisis, 1983, 7, pp.329-352). She further cites Bottomly’s criticism of the CJA 1967 that since it attempted to draw up an exhaustive list of specific circumstances in which restrictions to the refusal of bail did not need to apply and that it was impossible to foresee every eventuality, circumstances might arise which were not covered by the Act. It would have been preferable to state general principles (for example, that account be taken of the seriousness of the offence) in order to guide the court, as this would have allowed for interpretation and could be applied in each and every case. (Bottomly, A.K., ‘Prison Before Trial,’ in Occasional Papers on Social Administration, No. 39, London: Bell and Son, 1970, p.100.)

Page 36, para. 1.2.3.1

(Applicability of the general right in section 4: Circumstances in which section 4 is applicable)

A decision by the police to oppose bail is part of the process of investigation of crime with a view to prosecution and therefore attracts immunity from liability for actions in tort: Gizzonio and Another v Chief Constable of Derbyshire Constabulary, (1998) The Times, 29 April, C.A.

Page 42, para. 1.2.5.1

(Presence of the accused in court: the basic provisions of the Bail Act)

Section 4(2A) of the BA 1976 provides that s.4 also applies to a person whose extradition is sought in respect of an offence when the person (a) appears or is brought before a court in the course of or in conneciton with extradition proceedings in respect of the offence, or (b) applies to a court for bail or for a variation of the conditions of bail in connection with the proceedings. However, subs. (2A) does not apply if the person is alleged to have been convicted: s.4(2B), the words ‘to have been convicted’ having substituted the words ‘to be unlawfully at large after conviction’ by the Police and Justice Act 2006, s.42, and Sched. 13, para. 34.

Page 44, para. 1.2.5.5

(Video link)

Section 45 of the Police and Justice Act 2006 replaces s.57 of the CDA 1998 with new sections 57A to 57E, which together are to constitute Part 3A of the 1998 Act.  The new sections make provision for the attendance of D at preliminary hearings and sentencing hearings by live link. Section 57C applies to a preliminary hearing in a Magistrates’ Court where D is either in police detention at a police station and likely to remain there until the beginning of the hearing, or is at a police station in answer to ‘live link bail’ in connection with the offence. Live link bail is bail granted under Part 4 of PACE subject to the duty mentioned in s.47(3)(b). Section 46 of the PJA 2006 amends PACE s.34 and, more importantly, s.47 (bail after arrest) and inserts a new s.47ZA (person granted live link bail). The amendment to s.47 provides for release of a person on bail subject to a requirement to attend the police station for the purposes of proceedings in relation to the giving of a live link direction and of any preliminary hearing in relation to which such a direction is given. The new s.46ZA makes consequential provisions in relation to persons granted live link bail.

The new provisions were brought into force by The Police and Justice Act 2006 (Commencement No. 2, Transitional and Saving Provisions )  Order 2007 (SI 2007 No 709) on 2 April 2007.

Page 46, para. 1.2.5.6

(Requirement of represented defendant’s presence under the European Convention on Human Rights)

In Fodale v. Italy, 47 E.H.R.R. 965(43), E.C.H.R. (01/06/2006) no summons was served on either the applicant or his lawyer to appear at an appeal by the prosecutor against an order for his release from pre-trial detention at which the lawfulness of that detention was reviewed, as a result of which they were effectively excluded from the hearing. It was held that this violated art. 5(4) (entitlement of detainee to take pro​ceedings by which lawfulness of detention shall be decided speedily). In spite of the fact that, at the time of the hearing, the applicant was not in detention, the hearing was nevertheless crucial to his future detention and his exclusion meant that he was not in a position to respond to the submissions of the prosecutor. Any court examining an appeal against detention must provide guarantees of a judicial procedure, and, to the largest extent possible under the circumstances of a continuing investigation, the basic requirements of a fair trial as derived from the principles attaching to art. 6 must be observed. Here, the proceedings had not been sufficiently adversarial and ‘equality of arms’ had not been ensured.
Page 51, para. 1.2.6.7

(Exceptional circumstances)
The requirement that exceptional circumstances must exist to justify the grant of bail under s.25, even where the custody time limit has expired, does not unfairly discriminate against the applicant, contrary to art. 5(3) taken together with art. 14 (prohibition on discrimination): O’Dowd v. United Kingdom, unreported, September 21, 2010, E.C.H.R.. The appellant’s previous convictions arose from an incident which was factually similar to the offences charged and could therefore be considered comparable both in nature and degree of seriousness. He could not therefore claim to be in an analogous position to a defendant charged with the same offence but without a previous like conviction. 
Page 51, para. 1.2.6.8

(Feasibility of interpreting and applying section 25 compatibly with the Convention)

The decision of the Divisional Court in R(O) v Harrow Crown Court has now been upheld by the House of Lords: unreported, July 26, 2006, see CLW/06/29/3. Preferring the reasoning of Hooper J. to that of Kennedy LJ. the Appeal Committee held that to the extent that s.25 appeared to impose a burden of proof on the defendant by providing that bail would only be granted where the court was ‘satisfied that there were exceptional circumstances which justify it,’ this would only assume relevance where the court, having considered the matter under the 1976 Act, was left unsure as to bail. However, such rare cases occupied the default position at which bail would have to be granted, and from which it followed that section 25 should be read down under section 3 of the Human Rights Act 1998 to that extent. 

Page 52, para. 1.3.1

(Exceptions in the case of imprisonable offences: Part 1 of Schedule 1)

The Criminal Justice and Immigration Act 2008, s.52 and sched. 12(2), insert new sub-paragraph (2) in para 1 (the existing para 1 becomes new sub-para (1) of para (1), which provides that the exceptions to the right to bail laid down in the BA 1976, 

do not apply by virtue of sub-paragraph (1)(a) if the offence, or each of the offences punishable with imprisonment, is—(a) a summary offence; or (b) an offence mentioned in Schedule 2 to the Magistrates' Courts Act 1980 (offences for which the value involved is relevant to the mode of trial) in relation to which—(i) a determination has been made under section 22(2) of that Act (certain either way offences to be tried summarily if value involved is less than the relevant sum) that it is clear that the value does not exceed the relevant sum for the purposes of that section; or (ii) a determination has been made under section 9A(4) of this Act to the same effect.
Page 55 

Insert new section 1.3.1A, as follows:
The CJIA 2008, s 52 and sched. 12(6) inserts in sched 1 of the BA 1976, after Part 1, thereof the following new Part 1A:
Defendants Accused or Convicted of Imprisonable
Offences to which Part 1 does not apply
Defendants to whom Part 1A applies

1. The following provisions of this Part apply to the defendant if— 

(a) the offence or one of the offences of which he is accused or convicted is punishable with imprisonment, but 

(b) Part 1 does not apply to him by virtue of paragraph 1(2) of that Part. 

Exceptions to right to bail

2. The defendant need not be granted bail if— 

(a) it appears to the court that, having been previously granted bail in criminal proceedings, he has failed to surrender to custody in accordance with his obligations under the grant of bail; and 

(b) the court believes, in view of that failure, that the defendant, if released on bail (whether subject to conditions or not) would fail to surrender to custody. 

3. The defendant need not be granted bail if— 

(a) it appears to the court that the defendant was on bail in criminal proceedings on the date of the offence; and 

(b) the court is satisfied that there are substantial grounds for believing that the defendant, if released on bail (whether subject to conditions or not) would commit an offence while on bail. 

4. The defendant need not be granted bail if the court is satisfied that there are substantial grounds for believing that the defendant, if released on bail (whether subject to conditions or not), would commit an offence while on bail by engaging in conduct that would, or would be likely to, cause— 

(a) physical or mental injury to any person other than the defendant; or 

(b) any person other than the defendant to fear physical or mental injury. 

5. The defendant need not be granted bail if the court is satisfied that the defendant should be kept in custody for his own protection or, if he is a child or young person, for his own welfare. 

6. The defendant need not be granted bail if he is in custody in pursuance of a sentence of a court or a sentence imposed by an officer under the Armed Forces Act 2006. 

7. The defendant need not be granted bail if — 

(a) having been released on bail in or in connection with the proceedings for the offence, he has been arrested in pursuance of section 7 of this Act; and 

(b) the court is satisfied that there are substantial grounds for believing that the defendant, if released on bail (whether subject to conditions or not) would fail to surrender to custody, commit an offence while on bail or interfere with witnesses or otherwise obstruct the course of justice (whether in relation to himself or any other person). 

8. The defendant need not be granted bail where the court is satisfied that it has not been practicable to obtain sufficient information for the purpose of taking the decisions required by this Part of this Schedule for want of time since the institution of the proceedings against him. 

Application of paragraphs 6A to 6C of Part 1

9. Paragraphs 6A to 6C of Part 1 (exception applicable to drug users in certain areas and related provisions) apply to a defendant to whom this Part applies as they apply to a defendant to whom that Part applies.” 

Page 57, para. 1.3.4.3

(Agreement to a drug-misuse assessment . . .)

The CJIA 2008, s 52 and sched. 12(2) provides that in the BA 1976, inserts in s.3(6D)(a) (condition to be imposed on person in relation to whom paragraph 6B(1)(a) to (c) of Part 1 of Schedule 1 to that Act apply) the words ‘(including where P is a person to whom the provisions of Part 1A of Schedule 1 apply)’ after ‘apply’.
Page 60, para. 1.4.1.2 

(Impact of gravity of likelihood of absconding)

and para 1.4.1.5

(View that seriousness should not be conclusive)

In Hurnam v State of Mauritius [2006] 1 WLR 857, PC, it was held that a person charged with a serious offence, facing a severe penalty if convicted, may well have a powerful incentive to abscond or interfere with witnesses likely to give evidence against him, and this risk will often be particularly great in drugs cases. Where there are reasonable grounds to infer that the grant of bail may lead to such a result, which cannot be effectively eliminated by the imposition of appropriate conditions, they will afford good grounds for refusing bail, but they do not do so of themselves, without more. They are factors relevant to the judgment whether, in all the circumstances, it is necessary to deprive the applicant of his liberty. Whether or not that is the conclusion reached, clear and explicit reasons should be given. The Board were considering the law in relation to Mauritious but stressed that such law chimed with the ECtHR jurisprudence. See also R (Thompson) v Central Criminal Court [2006] ACD 31(9) QBD, considered in this noter-up in relation to para 1.3.3.1, below).
Page 68, para. 1.5.3.2

(Commission of offences while on bail: Research and statistics)

For additional commentary see Ames, J. ‘Bail Bandits may be fewer than thought,’ Law Society’s Gazette, 12 February 1992; Hucklesby, A., ‘The problem with bail bandits,’ New Law Journal, 24 April, 1992, citing ongoing research in South Wales on offending while on bail, subsequently reported by Hucklesby, A., ‘Bail or Jail? The Magistrates’ Decision,’ unpublished PhD, thesis, University of Glamorgan, 1994 (2 vols.), vol. 1, pp.23-35.

Pages 79-80, para 1.5.5.5

(Modification of the exception)

By way of Commencement Order S.I. 2006 No. 3217, s.14(1) came into force on 1 January 2007 in relation to offences with a maximum sentence of life imprisonment. It is to be emphasised that this substitution of new wording applies only where the offence for which bail is being considered by the Court is one in relation to which the defendant is liable on conviction to a maximum sentence of life imprisonment. The previous wording of para 2A is retained for all other offences. Offences with a maximum sentence of life imprisonment are offences for which there is available a sentence of imprisonment for life, a sentence of detention during Her Majesty's pleasure or a sentence of custody for life. Commencement is on the basis that the offence for which the bail decision is being taken occurred on or after 1 January 2007. The transitional amendments in Criminal Justice Act 2003 Commencement Order no. 3, article 2(3) will continue to apply to those cases for which s.14 have not yet been brought into force. As such, sch. 1 of the 1976 Act will apply, as modified by those transitional provisions, to all other offences for which the defendant is not liable on conviction to a maximum sentence of life imprisonment. The  measure applies only to bail decisions by the Court, they do not apply to police bail decisions. (See Home Office circular 039/2006, issued 12 November 2006, Office for Criminal Justice Reform.)

Page 80, paras 1.5.5.6 

(Court to give particular weight to the fact that the defendant was already on bail) and 1.5.5.7 (Restriction of special weight provision to cases where defendant is 18 or over and where ‘new’ offence or offence for which defendant is already on bail is imprisonable) 

The original text of the book was in error in stating that s.14(2) applied to defendants over 18. In fact it applies to persons under 18. The measure was brought into force on 1 January, 2007, by Commencement Order S.I. 2006 No. 3217, applying only where the offence for which the bail decision is being made was committed on or after 1 January 2007. (See Home Office circular 039/2006, issued 12 November 2006, Office for Criminal Justice Reform.) The implementation of s.14(2) at the same time as the restricted form of implementation of the presumption against bail for defendants aged 18 and above is obviously intended to reflect the assumption, if not the perception, that defendants under 18 are significantly more likely than older persons to defy court authority by committing offences when already on bail. By contrast, the view of the Government is that at present there is no need to invoke the presumption against bail for the generality of defendants aged 18 and over who are arrested for imprisonable offences when already on bail.   

Page 81, para. 1.5.6

(Own protection or welfare)

If the right to bail is excluded by statute where a court is satisfied that the defendant should be kept in custody for his own her own protection, equally it ought to follow as a matter of equity that in considering bail the court should at least take into account the peril of physical harm or serious mistreatment faced by the prisoner if held on remand. The relevance to a bail application of the risk of physical harm to the applicant if kept in custody was considered in R(A.W.) v Kingston-upon-thames Crown Court, unreported, 15 April, 2005, DC, where credible evidence was adduced of a serious sexual assault on the defendant whilst on remand. A Crown Court judge ruled that the incident was not a reason for granting bail but the Division Court held that he had erred n law and that the matter should be remitted to the Crown Court for consideration because it could not be said to have been inevitable that, had the judge taken the incident into account, he would still have refused bail. The decision reaffirms the principle that granting bail lies within the discretion of the court and that the physical safety of the defendant in prison is a factor relevant to the exercise of that discretion. It may be observed however, that few applications on this basis are likely to succeed. The prison authorities in England and Wales possess the resources to implement effectively the sort of precautionary measures which are necessary to protect prisoners in their charge on an individual basis and the courts are unlikely to grant bail on the basis that the prison will fail to perform its reasonable duty. On the other hand the prison authorities can hardly be expected to cater for every conceivable risk and, again, the courts are unlikely to grant bail on the basis of the remote possibility that the ingenuity of some ill-intentioned co-inmate will circumvent measures taken to secure the applicant’s safety.

Page 86, para. 1.6.1.2

(Statutory duty of the court to give reasons)

On an application for bail by a defendant charged with a serious offence, the court should demonstrate that it has considered such safeguards as are proffered by the de​fence as being sufficient to overcome any concerns which the court may have about granting bail. In R. (Bailey) v. Central Criminal Court [2010] CLW/10/32/3, a judge, in giving his reasons for his refusal to grant bail to the 18-year-old claimant who was charged with murder, had made no reference either to the appellant’s father, who had offered to stand surety in the sum of £100,000, had offered to provide an address outside the area in which the offence was committed, and had guaranteed that the appellant would live at this address and would attend court when required to do so, or to other measures suggested by the defence (curfew, electronic tagging etc.). It was held that he had not demonstrated that he had given sufficient or appropriate consideration to the whole aspect of the proffered safe​guards and the question of whether, with the involvement of the father, there would be sufficient protection against any risk of absconding. In his commentary on the decision the editor of Criminal Law Week observes: ‘What an extraordinary spectacle! A single judge of the High Court (Family Division (reflect​ing his area of expertise)) deems it appropriate to quash a decision of a highly experienced judge of the Central Criminal Court to refuse bail to a person charged with murder on the ground that, in giving his reasons, he merely said “Balancing everything here”, rather than elaborate on why he deemed the proffered safeguards insufficient. Apart from the issue as to whether single judges in the High Court have any jurisdiction in criminal causes or matters (as to which, see, most recently, the commentary to R. (D.P.P.) v. Lancaster Magistrates’ Court, 174 J.P. 320, Q.B.D. (Foskett J.) (CLW/10/26/2)), there is the obvious issue as to whether the High Court’s jurisdiction was excluded by virtue of section 29(3) of the Senior Courts Act 1981 (no judicial review in “matters relating to trial on indictment”). His Lordship did not even consider this issue. Whilst there are authorities in which the Divisional Court or single judges of the High Court have proceeded on the basis that bail is not such a matter (R. (M.) v. Isleworth Crown Court and H.M. Customs and Excise, unreported, March 2, 2005, D.C. (CLW/05/14/2), R. (Thompson) v. Central Criminal Court [2006] A.C.D. 31(9), Q.B.D. (Collins J.) (CLW/06/09/1), and R. (Fergus) v. Southampton Crown Court, unreported, De​cember 4, 2008, Q.B.D. (Silber J.) (CLW/09/07/1)), the matter has never been fully argued. In the Isleworth case, not only was the matter not argued, but the court confined itself to saying that a decision made “at an early stage” in proceedings sent for trial was not caught by section 29(3). Further, it said that such jurisdiction as there was should be exercised sparingly, with any such applications being decided on robustly applied Wednesbury principles (Associated Picture Houses Ltd v. Wednesbury Corporation [1948] 1 K.B. 223, C.A.), with it always being kept in mind that Parliament has understandably vested the decision in judges of the Crown Court who have everyday experience of, and feel for, bail applica​tions. Where the decision could not be categorised as perverse, notwithstanding that the High Court would have granted bail, the application should be dismissed. All these observations appear to have passed his Lordship by, with none of the authorities being referred to. Not only was he not categorising the Crown Court judge’s decision as “perverse”; he was neither saying it was wrong, nor that he would himself have granted bail. As to these issues, see also the commentaries to the earlier cases.’
Page 86, para. 1.6.1.3

(Statutory duty of police to give reasons for imposing conditions)

As from 1 April, 2007 (Police and Justice Act 2006 (Commencement No. 2, Transitional and Saving Provisions) Order 2007 (S.I. 2007 No. 709)), the Police and Justice Act 2006,s.52, and Sched. 14, para. 5, amend section 5A(1) of the 1976 Act by inserting the words ‘or Part 3 of the Criminal Justice Act 2003’ after the words ‘Part IV of the Police and Criminal Evidence Act 1984.’

Page 87, para. 1.6.2

(Compliance with the European Human Rights Convention )

Whilst it is desirable for the detainee to be given detailed reasoning by the judicial authority as to the grounds for his detention, where the grounds are clear to the detainee in any event, and where there remains a significant risk of absconding, a failure to give adequate reasons does not amount to a violation of art. 5(3): Albo v Italy (2005) 43 EHRR 577(27), 17 February.

Para. 1.6.2.1

(Required reasoning)  

It is not reasonable for a court to withdraw bail unless it is necessary to do so, especially as any decision to withdraw bail engages art. 5 of the Convention. In R. (Fergus) v. Southampton Crown Court, unreported, December 4, 2008, Q.B.D. (Silber J.), the claimant had been charged with possession of a Class A drug with intent to supply, possession of criminal property and possession of canna​bis, had been granted bail by a magistrates’ court and had complied with all the bail conditions. In the Crown Court a judge withdrew bail, despite the fact that it had never been opposed by the prosecution, on the basis that the first charge was a ‘very serious matter’ and that the claimant had a number of previous convictions. It was held that any decision to withdraw bail must explain why bail should be withdrawn, and the rea​sons must relate to the particular facts. A mere recitation of one of the statutory grounds for refusing bail was insuf​ficient and the withdrawal of bail was irrational.
(a) Reasons must be concrete, not stereotypical
In Yankov v Bulgaria (2003) 40 EHRR 854(36), ECHR 11.1032, it was held that there had been a violation of art. 5(3) where the authorities had prolonged the applicant’s detention (28 months) by failing to address concrete relevant facts and had relied, instead, on (a) a statutory presumption, based on the gravity of the charges, which shifted to the accused the burden of proving there was not even a hypothetical danger of absconding, re-offending or collusion, and on (b) a rule of procedure which excluded any possibility of release for detainees the subject of more than one investigation, with the decision as to whether or not there should be one or more than one investigation being entirely in the hands of the prosecution with no judicial control whatsoever. 

In Gault v United Kingdom, The Times, November 28, 2007, E.C.H.R. 20/11/2007, the applicant had been refused bail pending her third trial on a murder charge after her conviction by majority verdict was quashed because of a misdirection by the judge at the second trial. Up until her conviction she had been on bail. The reasons given for refusing bail, were first, that a retrial would be prompt and, secondly, that she had been convicted by a jury of murder. It was held that there was a “lack of clarity” in the reason, which were not relevant and sufficient for the purposes of Article 5(3). The fact that a trial will occur promptly is not a justification for pre-trial detention and whilst the persistence of reasonable suspicion is a condition sine qua non for the lawfulness of pre-trial detention, this will no longer suffice after a certain lapse of time. The present case was to be distinguished from the more common situation where an accused person is placed in detention on remand pending a first trial. Here, it could not be inferred from the fact of her conviction at the second trial and the likely sentence that she would receive if again convicted at her third trial that there was a greater risk of the applicant absconding than there had been previously. See also R. (Fergus) v. Southampton Crown Court, supra.;  Lind v. Russia, 50 E.H.R.R. 92(5), E.C.H.R. (06/12/2007).
(b) Reasons must be continuously sustained by the facts of the case)
See also Smirnova v Russia (2003) 39 EHRR 450(22) 24 July; CLW/04/34/4 (decision set out above under Introduction, page 20). Where a risk of tampering with evidence or of committing further offences, or both, are relied on as reasons in addition to reasonable suspicion for continued detention, both risks will diminish with the progress of the investigation because alleged ties with persons implicated in crime will be cut, at least to a certain extent (thus weakening the danger of re-offending: Albo v Italy (2005) 43 EHRR 577(27), 17 February.  However, the risk of absconding may persist and such a risk may be be confirmed by the fact that the detainee is a foreigner without residence in the detaining state, lacking links or property in the country: ibid. See also R. (Fergus) v. Southampton Crown Court, supra. In Bykov v. Russia [2010] Crim. L.R. 413, E.C.H.R. (Grand Chamber) (21/01/2009) the applicant was detained for 20 months before and during his trial and, during this period, the domestic courts examined his application for release at least 10 times, each time refusing it on the grounds of the gravity of the charges and the likelihood of his fleeing, obstructing the course of justice and exerting pressure on witnesses, but not giving reasons linked to the circumstances of the particular case. It was held that there had been a violation of art 5(3) because with the passage of time, the domestic courts’ reasoning did not evolve either to reflect the developing situation or to verify whether these grounds remained valid at the advanced stage of the proceedings. 
Page 93, para. 1.6.4.7

(Standard form methods of recording and ‘tick boxes’)

MCR 1981, r.90, is now CPR 2005, r.19(11).

Page 102, para. 1.7.2.1

(Requirement for court to direct discount for time served)

In respect of offences committed on or after 4 April 2005, s.21 of the Criminal Justice and Immigration Act 2008 extends the requirement in the 2003 Act for credit to be given for time served in prison on remand to require credit to be given for time spent on bail subject to a qualifying curfew condition and an electronic monitoring condition (the ‘relevant conditions’). The expression ‘electronic monitoring condition’ means any electronic monitoring requirements imposed under s.3(6ZAA) of the Bail Act 1976 for the purpose of securing the electronic monitoring of a person’s compliance with a qualifying curfew condition, and the expression ‘qualifying curfew condition’ means a condition of bail which requires the person granted bail to remain at one or more specified places for a total of not less than 9 hours in any given day: s.240A(12). 


Section 240A(3) provides that the ‘credit period’ is the number of days represented by half of the sum of— (a) the day on which the offender’s bail was first subject to conditions that, had they applied throughout the day in question, would have been relevant conditions, and (b) the number of other days on which the offender’s bail was subject to those conditions (excluding the last day on which it was so subject), rounded up to the nearest whole number. However, s.240A(3) does not apply if and to the extent that— (a) rules made by the Secretary of State so provide, or (b) it is in the opinion of the court just in all the circumstances not to give such a direction: s.240A(4). In such a case the court may give a direction to the effect that a period of days which is less than the credit period is to count as time served by the offender as part of the sentence: s.240A(5). In considering whether it is of the opinion mentioned in s.240A(4)(b) the court must, in particular, take into account whether or not the offender has, at any time whilst on bail subject to the relevant conditions, broken either or both of them: s.240A(7). Where the court gives a direction under s.240A(2) or (5) it shall state in open court— (a) the number of days on which the offender was subject to the relevant conditions, and (b) the number of days in relation to which the direction is given: s.240A(8). Where the court give no direction under s.240A(2) for the full credit allowed by that subsection but instead either gives a direction for a lesser period of credit to be awarded under s.240A(5) or decides to give no credit at all it shall state in open court— (a) that its decision is in accordance with rules made under s.240A(4)(a), or (b) that it is of the opinion mentioned in s.240A4)(b) and what the circumstances are: s.240A(9) and (10). Section 22 of the Act of 2008 makes provision for various adjustments in the CJA 2003 where credit is to be given for any period of remand on bail in respect of certain other cases apart from bail granted with the conditions mentioned in s.240A.

Section 240A was brought into force on 2 November, 2008. The section does not apply to a period spent on bail subject to such conditions prior to November 3, 2008, because s.240A(1)(b) provides that the section only applies if the offender was remanded on bail by a court after the coming into force of section 21 of the 2008 Act, but it does apply (on a purposive interpretation of s.240A(1)(b)) to a period spent on bail subject to those conditions after that date, even if the defendant was initially remanded on bail subject to those conditions before that date and there has been no further court order made on or since that date (otherwise it would have been necessary for any such accused to be brought back to court on or after that date just to be further remanded on bail, which would have been a gross waste of resources): R. v. Monaghan; R. v. Tyler; R. v. Gilbert; R. v. Naser; R. v. Khan; R. v. Chapman [2010] L.S. Gazette, January 14, 17, C.A. (21/12/2009).

In R. v. Boutell; R. v. Ricketts, 174 J.P. 529, C.A. (19/08/2010) it was held that where a sentencing judge directs that the sentence to be served was less any “period in custody,” this might ordi​narily be understood to include any period for which an offender had been on a qualifying tagged curfew. Accord​ingly, the power to deal with the matter administratively at the Crown Court would include a power to deal with time spent on a qualifying curfew, provided that the judge had used the formula recommended in R. v. Nnaji; R. v. Johnson [2009] 2 Cr.App.R.(S.) 700(107), C.A., if there transpired subsequently to be a period of curfew that should have counted towards sentence. However, where the sentencing judge had made no reference to time on re​mand in custody or on qualifying curfew, the Crown Court had no power to deal with time spent on curfew and so an appeal to the Court of Appeal was required, considering also R. v. Irving; R. v. Squires [2010] 2 Cr.App.R.(S.) 492(75), C.A. In his commentary on the decision the editor of Criminal Law Week trenchantly observes (CLW/10/41/5): ‘This case, like R. v. Nnaji; R. v. Johnson, was a non-counsel application. As to the drawbacks to the formula recommended in that case, see the commentaries thereon, and on R. v. Irving; R. v. Squires. At least the court in the instant case gave no encouragement to use of the following formula that has apparently been adopted at one Crown Court centre: “I direct that any days which you have been remanded in custody or which other​wise are capable of counting for the purposes of section 240 should count towards service of your sentence.” Adoption of such a formula (i) involves a total abdication of the responsibility imposed on the court by the legislation, (ii) is not even accurate (as it makes no mention of section 240A), (iii) is a complete denial of the transparency that was intended by the legislation, and (iv) exposes the defendant to something little better than a lottery. The court included in its judgment a plea for amendment to the legislation, but without suggest​ing how it should be amended. The alternative is for the parties to discharge their responsibility to have the relevant information available at sentence. The prosecution, in particular, who are responsible for the proceedings and should therefore have a record of all bail and custody decisions, ought, as a matter of routine, to have this information available; and relevant failures should meet with appropriate sanctions in wasted costs orders.’

In cases not covered by section 240A it is appropriate to make some modest adjustment in the final sentence where the defendant has effectively been subject to house arrest (i.e. a 24 hour curfew), but not where the offender has been subject only to a night-time curfew: R v Glover [2008] EWCA Crim 1782; R. v. Sherif, Ali (Siraj), Ali (Muhedin), Mohammed, Abdurahman and Abdullahi, [2008] EWCA Crim 2653; The Times, February 11, 2009, C.A. (21/11/2008) (making an allowance of three months in the case of offenders who had been subject to house arrest for approximately 16 months).

Although a sentencing court might, in its discretion, give a modest period of credit for time spent on bail subject to such conditions before November 3, 2008, or time spent on bail before or after that date subject to conditions falling just short of the qualifying curfew, fol​lowing R. v. Sherif [2009] 2 Cr.App.R.(S.) 235(33), C.A. (CLW/09/06/10), no reduction in sentence should nor​mally be given for a period spent on night time-curfew: R. v. Monaghan; R. v. Tyler; R. v. Gilbert; R. v. Naser; R. v. Khan; R. v. Chapman [2010] L.S. Gazette, January 14, 17, C.A. (21/12/2009). 

In R v Barrett, The Times, 5 October 2009 (CA judgment 4.9.09) the appellant and a co-accused had pleaded guilty to the same offence and both were sentenced to 44 weeks imprisonment. Whereas the the 132 days the co-accused had been on remand were directed to count towards sentence no allowance was made for the 126 days the appellant had been on a 12-hour night time curfew from 7pm to 7am, with which he had diligently complied. It was held that as the appelant had not been electronically tagged he did not come within the entitlement to the statutory allowance provided for under s.240A of the 2003 Act. However, it was argued persuasively that a defendant who was trusted sufficiently to be given bail on a curfew condition but without the necessity for an electronic tag ought not to be in a worse position than a person who was only trusted with a curfew condition provided he was tagged. The court found the submission appealing but held that they were constrained by Parliament’s choice in making the allowance specifically conditional on the imposition of tagging. They held that it was not for them to re-write the statute by holding that it was to apply generally in cases which did not meet that condition. The decision is difficult to follow. Merely because Parliament has provided for a statutory right to a discount on the basis of a fixed computation in a tagging case ought not to be regarded as precluding a sentencing court from exercising its discretion to make an allowance under common law out of common fairness and justice. The court could have made a reduction to reflect that fact without re-writing the statute.

The issue of time spent on remand had to be directly addressed at the sentencing hearing. If the number of days of credit to which a defendant was entitled was misstated, that would almost invariably be the product of administrative error. A judge was entitled to direct that the defendant should receive credit for the full period of time spent in custody on remand. However, if the actual period stated proved to be based on administrative error, then the court would order an amendment of the record to enable the correct period to be recorded. If the problem was approached in that way, the number of days to be credited might properly be regarded as temporary rather than a final order and therefore open to correction if an error emerged.  The error could therefore be corrected in accordance with s.155 of the Powers of Criminal Courts (Sentencing) Act 2000 and would not fall foul of the 28-day rule: R v Gordon and Others, The Times, 13 February, 2007.


In R. v. Girma and others [2010] 1 Cr.App.R.(S.) 172(28), C.A. (15/05/2009) (applying the principles set out in R. v. Sherif [2009] 2 Cr.App.R.(S.) 235(33), C.A.)  an allowance of three months was made for a period of 21 months on bail subject to night-time curfew in a cases of terrorist conspiracy to murder where a long sentence was imposed.

Where the appellant had been sentenced to seven months’ imprisonment for theft, his behaviour while on bail, viz. failing to attend his trial and subsequently, having been arrested on a bench warrant and having pleaded guilty, failing to attend an appointment with a probation officer for the purposes of preparing a report, did not justify the judge’s refusal to give a direction pursuant to s.240(3) that the 27 days he had spent in custody should count towards his sentence, simply because his conduct had caused unnecessary expenditure to be incurred, the probation officer’s time to be wasted, and the ultimate disposal of his case to be delayed: R. v. Floriman [2010] 1 Cr.App.R.(S.) 607(96), C.A. (29/09/2009).
Page 105, para. 1.7.2.11

(Suspended sentences)

When imposing a suspended sentence a judge or magistrate is permitted to indicate to an offender that if the sentence is subsequently activated considera​tion will then be given as to how time spent in custody on remand should be treated under section 240 but the court should not at that point also direct that the time spent in custody will not be credited in the event of activa​tion, as the time for deciding whether to give a direction under section 240(3) is the time when the sentence is activated; it is the circumstances as then pertaining that are to be taken into account under that section: Carruthers v. Hampshire Probation Service, The Times, August 26, 2010, D.C. (02/07/2010). In a commentary the editor of Criminal Law Week observes: ‘The court approached the issue as to when it was appropriate to consider time in custody on remand as if it was a matter merely of good practice, whereas the answer is in fact dictated by s.240. Subsection (7) (not referred to by the court in a judg​ment running to 45 paragraphs) is determinative, providing as it does that a suspended sentence is, for the purposes of the section, to be treated as a sentence of imprisonment when it takes effect and as being imposed by the order under which it takes effect.].
It is not open to a judge who has ordered a suspended sentence to take effect, to assume, merely on the basis of his own practice, that the court that imposed the sentence would have taken account of the fact that the offender had been on remand in custody in deciding upon the appropriate sentence and, on that basis, to form the opinion that it would be “just in all the circumstances” not to give a direction under section 240(3) for that time to count towards the sentence: R. v. Mari, unreported, May 7, 2010, C.A. (considering R. v. Stickley [2008] 2 Cr.App.R.(S.) 191(33), C.A., and R. v. Fairbrother [2008] 2 Cr.App.R.(S.) 239(43), C.A.). Commenting on the decision the editor of Criminal Law Week (CLW/10/39/11) submitted that consideration of long-established sentencing practice and the terms of the statute strongly suggest the following as the correct approach. First, the court should decide whether custodial sentence is unavoidable. If it so concludes, then it should decide on length. In determining these two issues, no account should be taken of time on remand. Finally, it should decide (where the sentence is no longer than 12 months) whether the sentence can be suspended. In making this final decision, it should be legitimate to take ac​count of the fact that the offender has spent time in custody on remand, as in “The minimum sentence I can pass is one of 12 months’ imprisonment, but I think that you may have learnt your lesson having spent the last 12 weeks in custody, and I propose therefore to suspend the sentence.” When the issue of implementation arises, there should be a strong presumption that the original court made no adjustment to the length of the sentence to take account of time on remand, as section 240(7) clearly prohibits this. Where it is clear, however, that the original court did in fact (wrongly) adjust the length of sentence downwards on this account, then it would plainly be just to di​rect that it should not count towards service of the sentence (otherwise the offender would get credit twice). That the original court decided to suspend the sentence on account of the fact that the offender had spent some time on remand provides no pos​sible justification for giving such a direction when ordering the sentence to take effect.
Where it is clear that a court, when imposing a suspended sentence, adjusted the length of the sentence to take account of the time that the offender had spent on remand in custody, it is open to a court that implements the suspended sentence to form the opinion that it would be “just in all the circumstances” not to give a direction under section 240(3) of the Criminal Justice Act 2003 (Archbold, 2010, § 5-367) for that time to count towards service of the sentence: R. v. Hall, unreported, July 16, 2010, C.A. (distinguishing R. v. Mari, supra). The editor of Criminal Law Week (CLW/10/39/12) observes of the decision: “Whether the court was on the facts justified in concluding that the original sentence had been adjusted is perhaps open to argument. The court thought there could be no other explanation for the length of the sentence (four weeks) having regard to the remand time in custody (65 days), but it did not have the benefit of the sentencing remarks of the original judge. Having regard to what is suggested in the comment to Mari, there should be a strong presumption that there has been no adjustment to length on this account, in normal circumstances it is submitted there should be direct evidence of the original judge’s sentencing reasons if the presump​tion is to be rebutted.”
Page 107, para. 1.10

(Indefinite detention of non-UK citizens on suspicion of involvement in inter-national terrorism)

In a landmark ruling delivered on 16 December 2004 the House of Lords by a majority of 8 to 1 reversed the decision of the Court of Appeal and held that the detention provisions of Part 4 of the Act of 2001 were in breach of the ECHR:  A and others v The Secretary of State of the Home Department; X and another v The Secretary of State of the Home Department [2004] UKHL 56. In essence the appeals committee held that there was no state of public emergency threatening the life of the nation which justified an opt-out from art. 5. Rather, said Lord Hoffman in a memorable and scathing passage of his opinion:

 ‘The real threat to the life of the nation, in the sense of a people living in accordance with its traditional laws and political values, comes not from terrorism but from laws such as these.’ 

The judgment did not oblige the Government to release the detainees immediately but under the HRA 1998 they were required to take steps swiftly to remedy the situation, including legislation facilitating the admissibility of surveillance evidence for the purposes of criminal proceedings or releasing the detainees under stringent monitoring conditions. In the meantime, the Government announced, the detainees would remain in custody: see reports in The Guardian 16 and 16 December 2004. After an epic struggle in Parliament the Government secured the passage of a new Prevention of Terrorism Act which effectively brings to an end the detention without trial of foreign nationals suspected of terrorism and introduces instead a non-discriminatory regime of Control Orders (including “house arrest”) to be deployed against persons suspected of involvement in terrorism but against whom there is insufficient evidence to charge with any offence in connection with terrorist activities.
Chapter Two: Surety and Security
Pages 114-115, para. 2.1.3.2

(Excessive bail must not be demanded: Modern authorities)

In Mangouras v. Spain [2011] Crim.L.R. 481, E.C.H.R. (Grand Chamber) (28/09/2010) the applicant was the master of a tanker which had spilt its cargo, causing an ecological disaster with considerable repercussions on several economic sectors in the affected areas. The Spanish authorities, who charged the applicant with environmental offences, fixed his bail at three million euros in view of the exceptional nature of the case, the disastrous consequences and the growing and legitimate concern in relation to such of​fences. Held, if the risk of absconding can be avoided by im​posing bail conditions or requiring the deposit of a security, an accused must be released. Article 5(3) of the Convention provides that release on bail ‘may be conditioned by guarantees to appear for trial.’ This is designed to ensure the appearance of the accused at the hearing. The amount of any security must therefore be assessed principally by reference to the accused, his assets and his relationship with the person who is to provide the security. It may be fixed at a level at which it will be possible to be confident that the prospect of loss of the security or of action against the guarantor in case of the accused’s non-appearance at trial will ensure his attendance. But in certain circumstances  it will be reasonable also to take into account the amount of the loss imputed to the accused. The domestic courts had been justified, when fixing bail, in taking into account the professional environment which formed the setting of the accident, the seriousness of the offences and the amount of the loss, even though this was high and exceeded the applicant’s own capacity to pay. They had taken sufficient account of his personal situation, and, in particular, his status as an employee of the ship’s owner, his professional relationship with the persons who were to provide the security (the insurance company which insured the ship’s owner), his national​ity (Greek) and place of permanent residence (Greece), and also his lack of ties in Spain and his age. A level of security set solely by reference to his assets would have been insufficient to ensure his attendance at the hearing, which remains the primary purpose of bail.
Page 120, para. 2.1.6.2

(Officials before whom the postponed recognizance may be taken)

MCR 1981, r.86(1)(a) is now CPR 2005, r.19(5)(1)(a).
CCR 1982, r.20(2) is now CPR 2005, r.19(22)(2).

Page 121, para. 2.1.6.5

(Procedure for taking postponed recognizance)

References to the MCR 1981 should now be to the CPR 2005.

MCR 1981, rr.86, 87 and 88 are now CPR 2005, rr.19(5), 19(6) and 19(7).
MCR 1981, r.86(2) is now CPR 2005, r.19(5)(2); MCR 1981, r.86(4) is now CPR 2005, r.19(5)(4); MCR 1981, r.87(a) is now CPR 2005, r.19(6)(a). CCR 1982, r.20 is now CPR 2005, r.19(22). CCR 1982, r.20(5) is now CPR 2005, r.19(22)(5).

Page 122, para. 2.1.6.5

(Procedure for taking postponed recognizance)

MCR 1981, r.86(3) is now CPR 2005, r.19(5)(3); MCR 1981, r.87(b) is now CPR 2005, r.19(6)(b). CCR 1982, r.20(6) is now CPR 2005, r.19(22)(6).

Page 123, para. 2.1.6.6

(Directions by court)

MCR 1981, r.85 is now CPR 2005, r.19(4).
Page 123, para. 2.1.8

(Option to make surety continuous)

The topic of continuous surety was considered in Choudhry v. Birmingham Crown Court and H.M. Revenue & Customs; Hanson v. Same, 172 J.P. 33, D.C. (26 October, 2007), which, as the editor of Criminal Law Week points out (CLW/08/05/01), were not appeals by way of case stated suggested  by the title, but joined applications for judicial review. The claimants in both cases had stood surety for the same defendant in the Crown Court. Between the time of entering their recognizances and the commencement of the trial a period of years had elapsed during which they had got cold feet. They had made it clear to the Crown Court in correspondence that they no longer wished to act. On one occasion there was an application before that court for the total amount of the sureties to be reduced and for an alternative person to be substituted for one of the sureties. The claimants apparently did not attend that hearing, and the ap​plication was refused. The defendant did appear on the first day of his trial, but then ab​sconded after about 10 days. The sureties were not re-taken at the start of the trial. The Crown Court remitted their indebtedness by a factor of a third, but ordered forfeiture of the remainder (£53,000 in one case, and £106,000 in the other). 


It was held, first, that it is both possible and lawful for a recognizance in proceedings in the Crown Court to be expressed as continuous until the conclusion of those proceedings. Adjournments, orders for separate trials and other proce​dural events are not themselves capable of bringing those obligations to an end, nor do variations of bail give rise to the need for sureties to be taken afresh where they do not impact on the position of the surety. When a defend​ant previously on bail is allowed to remain on bail at the commencement of a trial, that is a fresh grant of bail rather than a continuance of previous bail, but at such a fresh grant there is no need to take sureties again if they have been taken on terms that made it clear they would continue until the conclusion of the proceedings.


Second,  it was held to be perfectly valid and sensible for a judge, upon being informed that a surety wishes to withdraw and being asked to alter the conditions of bail so as to reduce the total amount of re​quired sureties, to refuse to do so unless a replacement can be found willing to stand as surety for the same amount; the situation might be different if the surety actually at​tended court and stated that he refused to be bound any longer, as in those circumstances it might come to the stage where the defendant would be remanded in custody until a substitute surety could be found. 

Third, it was held that the burden of satisfying the court that a recognizance should not be forfeit is a heavy one and rests on the surety; furthermore, though the judge may, in the exercise of his discretion, remit the whole or a substantial part of the amount of the recognizance in an exceptional case, there is no principle of law which requires him to do so. 

Fourth, it was held that the decision of a judge in the Crown Court that a recognizance should be forfeit is amenable to challenge only by judicial review, in which the High Court has a merely supervisory jurisdiction to assess its lawfulness. The test that must be met in order for the decision to be overturned is therefore a high one.

The following commentary of the editor of Criminal Law Week cannot be improved upon: 

   ‘On the face of it, this is a story of outrageous incompetence and injustice. First, it is fundamental that a defendant’s conditions of bail should not be varied so as to make them less onerous overall with​out giving a surety the opportunity to say he is no longer willing to act. Secondly, once a defendant surrenders to custody, if he is thereafter released on bail, there is a new grant of bail. The conditions may be identical to the previous conditions, but it is still a new grant of bail and the sureties should be taken again. The circumstances will inevitably have changed and the willingness of the sureties to continue should be confirmed. This is most obvi​ously the case when a defendant surrenders for his trial. As Lord Steyn said in ex p. Guney, ante-

  “It is imperative that there should be an objectively ascertainable formal act which causes a defendant’s bail to lapse at the beginning of a trial. In my judg​ment that formal act can only be the arraignment of the defendant” (at p. 622).
It is submitted that the mere fact that the terms of the recognizance are expressed as being continuous through to the end of the trial makes no difference. An inappropriately drafted document cannot trump common law or statute. Here, the recognizances were so vague and manifestly inappropriate that it is submitted that they should have been struck down as nullities. The material part in each case read
“I … will pay the sum beside my signature if the defendant does not surrender to the custody of the Crown Court (surety continuous to the conclusion of the proceedings including Crown Court and Court of Appeal).”
Apart from the reference to the Court of Appeal which is a manifest nonsense, this fails to make clear what event will render the recognizance void. Its vagueness may be compared with the precise terms of the condition in the form of recognizance prescribed in the consolidated criminal practice direction for an appellant’s surety where a retrial is ordered –

“The condition of this recognizance is that if the said … surrenders to the custody of the Crown Court at such day and at such time and place as may be notified to him by the appropriate officer of that court, then this recognizance shall be void, but otherwise shall remain in force.” 
It is submitted that the claimants discharged their obligation when the defendant surrendered for his trial. Section 8 of the Bail Act 1976 (bail with sureties (Archbold, 2008, § 3-40)) refers to a defend​ant being granted bail on the condition that he provides one or more sureties for the purpose of securing that he surrenders to custody. Section 2 (ibid., § 3-7) defines “surrender to custody” as the defendant “surrendering himself into the custody of the court … at the time and place for the time being appointed for him to do so”. The defendant did so surrender and, for however short a period, he was no longer on bail. He was in custody and the claimants’ recognizances became void. It is submitted that it is completely misconceived to say that they survived that period in custody or that they were revived by the subsequent grant of bail. 

    ‘So much for the law. What about justice? At the time the Crown Court renewed bail at the beginning of the trial on the same terms, it knew that the claimants did not want to continue. But what did it do? It released him from its custody into the notional custody of sureties, who, to its knowledge, were unwilling, and then, when the defendant absconded a few days later, it held them responsible (subject to the one-third discount).

   ‘So much for law and justice, what about com​petence? Where a surety indicates to the Crown Court that he is no longer willing to act, the obvious course to take is to have the matter listed for the de​fendant to attend. This will ensure that the surety cannot simply avoid his responsibility by doing no more than say he no longer wishes to act. On the assumption that the defendant attends as directed, he should be asked to surrender to custody. At that point the recognizance will be void (the defendant having been returned from the notional custody of the surety to the custody of the court) and the ques​tion of bail should be addressed afresh. When, in this case, the matter was listed as an application to vary the bail conditions and the judge was told that two of the sureties wished to withdraw, instead of simply refusing the application, she should have directed the matter to be relisted with the defendant to attend. And that is what should have happened when, months later, the claimants asked the court again if they could be relieved of their obligations. What actually happened was that the court wrote to them saying that the matter could not be listed because nobody could find the file, but that they would keep looking!
Page 124, para. 2.1.15.8

(Payment by instalments)

MCR 1981, r.84(2) is now CPR 2005, r.19(8)(2).
Page 125, para. 2.1.9.5

(Appeal to the Crown Court by the person granted bail for variation of a surety requirement imposed by magistrates)

CCR 1982, r.19 is now CPR 2005, r.19(18).
Page 127, para. 2.1.10

(Enlargement of recognizance)

MCR 1981, r.84(1) is now CPR 2005, r.19(8)(1). MCR 1981, r.91 is now CPR 2005, r.19(3). Where a child or young person has been remanded, and the period of remand is extended in his absence in accordance with section 48 of the Children and Young Persons Act 1933, notice shall be given to him and his sureties (if any) of the date at which he will be required to appear before the court: CPR 2005, r.19.9 (formerly Magistrates' Courts (Children and Young Persons) Rules 1992 (S.I. 1992/2071), r.12.

Pages 129 to 130, para. 2.1.14.1

(Forfeiture and discharge, remission or mitigation)

MCR 1981, r.65 is now CPR 2005, r.19(8)(1). CCR 1982, r.21(1) is now CPR 2005, r.19(23)(1).

Pages 131, para. 2.1.14.4

(Notice of forfeiture hearing in the Crown Court)

CCR 1982, r.21(1) and (2) is now CPR 2005, r.19(23)(1) and (2).

Page 143, para. 2.1.15.8

(Payment by instalments)

MCR 1981, r.46(1) is now CPR 2005, r.19(14).
Page 148, para. 2.2.3
(Sources of the security)

See Devine, F.E., Commercial Bail Bonding: A comparison of Common Law Alternatives, Greenwood Press, 1981. There are currently 82 ‘Google’ pages of websites under ‘bail,’ very many of which feature accounts of the way in which the American bailbond system operates.

Page 150, para. 2.2.4

(Permissible directions)

MCR 1981, r.85 is now CPR 2005, r.19(4). CCR 1982, r.20(3) is now CPR 2005, r.19(22)(3).

para. 2.2.5.1

(Issue of statement of requirement for a security)

MCR 1981, r.86(2) is now CPR 2005, r.19(5)(2).
Page 151, para. 2.2.5.2

(No obligation to officiate over compliance requirement without production of statement of requirement)

MCR 1981, r.86(2) is now CPR 2005, r.19(5)(2).
para. 2.2.5.3

(Notice of imposition of requirement of security to be given to governor of prison, etc)

MCR 1981, r.86(2) is now CPR 2005, r.19(5)(2); MCR 1981, r.87(a) is now CPR 2005, r.19(6)(a).
para. 2.2.5.4 

(Person proposing to give security in respect of bail, etc)

CCR 1982, r.20(5) is now CPR 2005, r.19(22)(5).
Pages 152 and 152, para. 2.2.5.6

(Notice of compliance to be sent to prison governor, etc)

MCR 1981, r.87(b) is now CPR 2005, r.19(6)(b). CCR 1982, r.20(6) is now CPR 2005, r.19(22)(6).

Chapter Three: Conditions other than surety or security
Page 163, para. 3.2.1.7

(Conditions imposed by the police after charge or where there is enough evidence to charge but charging is deferred pending a decision by the Crown Prosecution Service)

As from 1 April, 2007 (Police and Justice Act 2006 (Commencement No. 2, Transitional and Saving Provisions) Order 2007 (S.I. 2007 No. 709)), the Police and Justice Act 2006, (PJA 2006) s.52, and Sched. 14, para. 5, amends s.3A(1) of the BA 1976 so as to insert the words ‘or Part 3 of the Criminal Justice Act 2003’ after the words ‘Part IV of the Police and Criminal Evidence Act 1984.’ The effect is to apply s.3A(1) to cases in which the person is not charged but is to be released on bail pending a reference to the CPS for a decision on charging.
Page 170, para. 3.2.3.1

(Requirement to record decision)

MCR 1981, r.90, is now CPR 2005, r.19(11). CCR 1982, r.19 is now CRP 2005, r.19(18).

Page 171, para. 3.2.4 and subsidiary paras.

Procedures involved in postponed compliance with a requirement)

References to the MCR 1981 should now be to the Criminal Procedure Rules 2005. 

MCR 1981, r.85 is now CPR 2005, r.19(4); MCR 1981, r.86(2) is now CPR 2005, r.19(5)(2); MCR 1981, r.87(a) and (b) is now CPR 2005, r.19(6)(a) and (b). CCR 1982, r.20(3) is now CPR 2005, r.19(22)(3); r.20(5) is now CPR 2005, r.19(22)(5).
Page 174, para. 3.2.5.6

(Appeal to the Crown Court by the person granted bail for variation of a condition imposed by magistrates)

CCR 1982, r.19 is now CRP 2005, r.19(18).

Page 177, para. 3.3.3

(Condition if residence)

Section 13 of the Offender Management Act 2007 confers on the Secretary of State a power to approve premises in which accommodation is provided for persons on bail.

Page 178, para. 3.3.5.2

(Doorstep (or presenting) condition)

In R (Culley) v Dorchester Crown Court (2007) 171 J.P. 373, QBD (Forbes J) it was observed, obiter, that a court would be entitled to conclude that there had been a breach of a curfew condition from the fact that the person concerned did not answer the door to his home when the police knocked on it and that this would be so notwithstanding that there was no express condition requiring the person concerned to answer his door during the curfew hours.
Page 188

Insert new section:

3.4.8 Provision of  telephone number

A pilot scheme is operating in magistrates’ courts in Devon and Cornwall, Inner London, Thames Valley and Wiltshire to assess the effectiveness of telephoning defendants to remind them to attend on their trial date and another pilot will shortly be starting on the Northern Circuit using texts. On 5 May 2006 the Judicial Communications Office published a note on the topic addressed by Lord Justice Thomas, the Senior Presiding Judge for England and Wales, to all Presiding Judges, Resident Judges, Chairmen of Area Judicial Forums, Bench Chairmen, the Chief Magistrate, Justices Clerks and the Magistrates Association (available at http://m1e.net/c?53592590-XZrCmnnZG7E8.%401650795-6vxxlKY7aV3kM). He observed that as most people use telephone or text as the primary means of receiving information this was undoubtedly a better way than sending a letter ‘in a brown envelope.’ Stressing that such messages are only reminders and do not in any way discharge the defendant from the obligation to attend when originally told to attend, he suggested that since the practice can only work if defendants provide their telephone numbers and ensure that if the number changes the court is informed, where a defendant is reluctant to provide a telephone number the court could consider imposing as a condition of bail the provision of a telephone number (and the requirement to notify the court of any change or of the fact that he or she cannot be contacted on that number. H suggested that in the usual case, where a scheme to remind defendants by teloephone or text is in place, the provision of a number would obviously be a condition that would assist in ensuring that the defendant surrendered to custody.

Pages 188 and 189, para. 3.5.1
(Electronic Monitoring: Background)

On 5 September 2005 Her Majesty’s Court Service (HMCS) issued a note (reference B1/241/090/05), stating that although there had at some stage been doubt as to whether electronic monitoring could be required as a condition of bail it was now clear that it could be imposed as such without specific legislative provision. The HMCS note pointed out that although in the past there may have been concern about whether the resources were available for a greater use of tagging on bail recent changes to the electronic monitoring contracts meant that it was not as expensive as previously and resources were available for its greater use. The assumption which the Home Office made was that the increase in resources would cover the use of tagging as an alternative to custody and not as a measure in every case. In the note published on 5 May 2006 (see above, new para 3.4.8) Lord Justice Thomas acknowledged that it was matter for each court to consider whether a remand in custody was appropriate where the conditions of the Bail Act were met or whether the objectives could be achieved by imposing on a defendant a curfew backed by electronic monitoring as an alternative to such a remand. However, he pointed out that if a court did decide to use a curfew backed by electronic monitoring, it would be important to consider including in the conditions of bail a condition that it was the responsibility of the defendant to gain the approval of the court for the designated bail address to be changed. He stressed that if confidence were to be maintained in the use of tagging, it would clearly be necessary for courts to be satisfied that the equipment functioned correctly and could not be removed. In that context he referred to tests recently carried out by the National Audit Office on the electronic monitoring equipment and technology, which found them to be robust and reliable. In their report the NAO stated that the tagging contractors were ready to attend meetings to explain the tagging technology and procedures. In his circular Lord Justice Thomas also stated that it was essential that there were proper arrangements for breaches to be reported immediately to the police and that any defendant found in breach to be brought before the court at the earliest opportunity. He stated that the CPS and ACPO had both given him their assurance that they would take such vigorous action in respect of anyone who breached the conditions.


The Criminal Justice and Immigration Act 2008 has extended the use of electronic monitoring as a condition of bail to persons of seventeen and over.
Page 190, section 3.5.3.1 
(Conditions which must be satisfied before an electronic monitoring requirement can be imposed)
In (iii) the Criminal Justice and Immigration Act 2008, s.51 and schedule 11(3)(4),  replaces the condition set out in s.3AA(4) of the BA 1976 with a substitute condition: namely, that the court is satisfied that the necessary provision for dealing with the person concerned can be made under arrangements for the electronic monitoring of persons released on bail that are currently available in each local justice area which is a relevant area.
Page 191, sections 3.5.3.2 and 3.5.3.3
(‘Court must impose . . .’ and ‘Rules for regulating . . .”)
These paragraphs are deleted by CJIA 2008, s.51 and sched 11(3)(5), which replaces them with new BA 1976 s.3AC. 
section 3.5.3.4
(‘Obligation of parent or guardian standing surety to secure compliance with a monitoring requirement)
This section is renumbered 3.5.3.2.

Insert new sections:

3.5.4  Conditions for the imposition of electronic monitoring requirements: other persons 

The CJIA 2008, s.51 and sched. 11(4), insert in the BA 1976 new s.3AB providing for electronic monitoring of persons over 17 who are granted bail. The section provides:
(1) A court may not impose electronic monitoring requirements on a person who has attained the age of seventeen unless each of the following conditions is met. 

(2) The first condition is that the court is satisfied that without the electronic monitoring requirements the person would not be granted bail. 

(3) The second condition is that the court is satisfied that the necessary provision for dealing with the person concerned can be made under arrangements for the electronic monitoring of persons released on bail that are currently available in each local justice area which is a relevant area. 

(4) If the person is aged seventeen, the third condition is that a youth offending team has informed the court that in its opinion the imposition of electronic monitoring requirements will be suitable in his case.
3.5.5  General provisions
The CJIA 2008, s.51 and sched. 11(4), insert in the BA 1976 new s.3C, laying down general provisions for electronic monitoring, which are as follows:
1)
Where a court imposes electronic monitoring requirements as a condition of bail, the requirements must include provision for making a person responsible for the monitoring. 

(2) A person may not be made responsible for the electronic monitoring of a person on bail unless he is of a description specified in an order made by the Secretary of State. 

(3) The Secretary of State may make rules for regulating— 

(a) the electronic monitoring of persons on bail; 

(b) without prejudice to the generality of paragraph (a), the functions of persons made responsible for such monitoring. 

(4) The rules may make different provision for different cases. 

(5) Any power of the Secretary of State to make an order or rules under this section is exercisable by statutory instrument. 

(6) A statutory instrument containing rules under this section shall be subject to annulment in pursuance of a resolution of either House of Parliament. 

(7) For the purposes of section 3AA or 3AB a local justice area is a relevant area in relation to a proposed electronic monitoring requirement if the court considers that it will not be practicable to secure the electronic monitoring in question unless electronic monitoring arrangements are available in that area. 

(8) Nothing in sections 3, 3AA or 3AB is to be taken to require the Secretary of State to ensure that arrangements are made for the electronic monitoring of persons released on bail.
Chapter Four: Failing to Surrender and Breaching Conditions
Pages 199-200, section 4.1.1 
(The duty to surrender to custody: Introduction)
Line 21 on page 200, after “. . . December 2003).” insert: 
    The Sentencing Advisory Panel (chairman Prof. Martin Wasik) in their Consultation Paper on Bail Act Offences (published 27 January 2006; http://www.sentencing-guidelines.gov.uk/docs/bail_offences_consultation.pdf) noted that defendants’ non-attendance was the second biggest cause of ineffective trials in England and Wales in the year ended June 2004, delaying 5 per cent of trials in magistrates’ courts and 3 per cent in the Crown Court (Annex A, p.24, citing Department for Constitutional Affairs management information). The most common reason for trials not going ahead on the day for the year ended June 2004, was the absence of prosecution witnesses, accounting for 4.7 per cent of all listed trials in the Crown Court and 7.1 per cent in Magistrates’ Courts (ibid). The Panel quoted a MORI survey Commissioned by the National Audit Office (see report, Facing justice: tackling defendants’ non-attendance at court, HC1162 Session 2003-2004, 18 November 2004) in which it was found that defendants, in particular those with a previous criminal history, tended to believe that nothing would happen to them, at least immediately, and therefore were prepared to risk non-attendance. In furtherance of a recommendaiton in the NAO report Local Criminal Justice Boards are developing protocols for the monitoring of bail conditions and the implemention of other measures to secure defendant attendance (Consultation Paper on Bail Act Offences, Annex A, p. 26; Sentencing for Bail Act Offences, advice to the Sentencing Guidelines Council, 25.5.07 Annex B). The police and courts are trying to ensure defendants given bail understand the consequences of failing to surrender to custody. The Sentencing Advisory Panel also refer to the pilots referred to at para 3.4.8 of the supplement, above, in which, defendants are also being sent reminders via the telephone when their court date is imminent. It was the Panel’s understanding that, in a four month period following April 2005, 48,000 warrants for arrest for failing to surrender to bail had been executed, reducing the backlog by 3000 (Annex A, p. 26).

    ‘Operation Turn-up’   In pursuance of the Government´s declared ‘crack-down’ on people who were failing to surrender to custody the Attorney-General announced the launch of ‘Operation Turn-up’ on 14 January, 2005, an initiative of the National Criminal Justice Board based on a ‘zero-tolerance’ policy of ‘bail bandits.’ Under the scheme “blitzes” will run at different times around England and Wales so that defendants against whom warrants for failing to appear had been issued would have no idea when they might get a knock on the door. The programme was to be strengthened with posters, leaflets and letters. Opening the first scheme at Wakefield in West Yorkshire Lord Goldsmith stated that an estimated 60,000 warrants were outstanding. Also speaking at the launch Chris Leslie MP, then Courts’ Minister at the Department for Constitutional Affairs gave an unambiguous and robust message:

‘Compliance with court orders is not optional. Offenders appearing in court when they are ordered to is not only part of the criminal process, but also vital if the courts are to be respected’ (cited in the Consultation Paper on Bail Act Offences, p.26).

Press notices which accompanied the launch of the operation stated that the initiative heralded a clear change in how failing to surrender offences were to be dealt with and was designed to deter defendants from such offences by demonstrating that robust and immediate action would be taken. During the operation, a concerted effort was made to find defendants with outstanding failing to surrender warrants and to bring them before the courts. A press release issued on 23 March, 2005 reported that the Attorney General considered the operation a success and that ‘hundreds of bail dodgers had been rounded up to face justice.’ It was also said that ‘Operation Turn-up had not been a “quick fix solution” and that the success of the operation needed to be built and improved upon.’ A summary of the report of the operation, published on 3 May 2005 (and cited by the Sentencing Advisory Panel, at p.27) included the following:

· Based on available data, 44 per cent of the defendants who appeared in court during Turn-up were prosecuted for the Bail Act offence, and 65  per cent of those prosecuted for the offence were convicted on that occasion, in line with the January 2004 Practice Direction on Bail.

· Thirty-six per cent of those convicted of a Bail Act offence during Turn-up received either a custodial sentence or community penalty.

· Data provided suggests that at a national level 48 per cent of defendants who appeared at court following an FTA warrant execution were re-bailed.

Learning points from the report include the following:

· Data on court outcomes should be routinely collected, and quick and efficient access to this data should be provided in order to assess patterns and trends in the treatment of Bail Act offences

· Work is needed to develop a consistent approach to the monitoring of trials in absence.

· Guidance being provided to magistrates on the sentencing of Bail Act offences needs to be reviewed nationally.

    A survey which was carried out over a two-week period during the Autumn of 2005 on the way in which bail breaches were dealt with indicated that 86 per cent of defendants who breached bail were charged with Bail Act offences, or whom 80 per cent were sentenced immediately and 93 per cent were given a separate penalty: see note from Lord Justice Thomas published on 5 May 2006 by the Judicial Communications Office, cited above in supplement to para 3.4.8. The survey showed that 31 per cent were fined, 27 per cent given a day’s detention in court, 14 per cent given a consecutive custodial sentence, 12 per cent given a community sentence and 5 per cent given a custodial concurrent sentence. It was pointed out that the Sentencing Guidelines Council is currently consulting on sentences for Bail Act offences. The survey indicated that of those re-bailed (56 per cent of defendants) were re-bailed on exactly the same conditions, in spite of the court’s obligation to consider whether the conditions needed strengthening and to give reasons for its decision as to continuing or strengthening the existing terms, such as by adding a tagging condition or requiring a surety or security. It was pointed out in the note that if a defendant has failed to surrender to bail it will usually only be in unusual cases that a defendant would be re-bailed on the same terms.

   On 8 June 2006 the Prime Minster, Tony Blair, revealed that the Government were planning to introduce a number of crime measures the following month including an automatic prison sentence for anyone in breach of bail conditions, as to which he stated: ‘If you are someone who breaches their bail then prima facie they should be going to prison but these are difficult things. We will build on what is already there and outline these proposals at the end of July’ (The Guardian, 9 June, 2006).


The initial Operation Turn-up was judged a great success and has occasioned a continual reduction in the backlog of failure to appear warrants (31 per cent as at October 2006): see Sentencing Advisory Panel, Sentencing for Bail Act Offences, advice to the Sentencing Guidelines Council, 25.5.07, Annex B. Operation Turn-up 2 launched the No Boundaries project, an ongoing initiative aimed at addressing the issue of ‘out of area’ failure to appear warrants (when a defendant has failed to appear at court in one region but resides in another), traditionally awarded a low priority as they do not form part of the receiving force’s warrant management targets: ibid. Operation Turn-up 3 will focus on a core of difficult to  execute warrants and look to employ new tools to locate difficult to trace individuals.
The Practice Direction of May 2004 was replaced by a new edition published on 28 March, 2006.

Continue with existing text from “The Practice Direction envisages . . .” to the end of section 4.1.1.

  In February 2007 it was widely reported that police in London were attempting to find more than 4,000 suspects, including 500 alleged serious offenders, who had jumped bail during the previous two years, according to figures released by Scotland Yard: see The Times 28.02.07. 

Page 203, sections 4.2.2.2

(Magistrates’ statutory discretion to grant further remand in absence of a defendant who has not surrendered to custody)

MCR 1981, r.84 is now CPR 2005, r.19(8).
Page 203, sections 4.2.2.3 and 4.2.2.4 

(Magistrates’/Crown Court warrants endorsed for bail)

Where a person is arrested and released on bail pursuant to a warrant endorsed for bail in accordance with section 117 of the Magistrates' Courts Act 1980, the person executing the warrant shall make a record stating various prescribed matters: CCR 2005, r.18(4)(1). Those matters are: (a) the name of the person arrested; (b) the offence or default with which the person arrested is charged and the reason for the arrest; (c) the fact that that person is to be released on bail; (d) the date, time and place at which that person is to appear before the court; and (e) any other details which in the opinion of the person executing the warrant are relevant: r.18(4)(2).
After making the record, the person executing the warrant must (a) sign the record; (b) invite the person arrested to sign the record; (c) if the person arrested refuses to sign the record, annotate the record to show the fact of that refusal; (d) make a copy of the record and give it to the person arrested; and (e) send the original record to the court officer for the court which issued the warrant: r.18(4)(3).
Rule 18(4) was formerly rule 90B of the Magistrates’ Courts Rules 1981.

Referring to cases in which defendants did not attend and the court had decided not to proceed in absence and was considering the issue of a warrant backed for bail Lord Justice Thomas, in the Judicial Communications Office note issued on 5 May 2006 (see above, new para 3.4.8), advised that the court should consider whether it is better to send a letter to the defendant directing him to attend and warning him of the consequences of non-attendance, instead of issuing a warrant backed for bail. This was because there might be little to be gained by the issue of a warrant backed for bail in such circumstances and its execution was not accorded the highest priority and was sometimes viewed as consuming a disproportionate amount of police resource. If the defendant did not attend the rearranged hearing without good reason, the court should then consider proceeding in absence or issuing a warrant not backed for bail. Unless there were unsual circumstances, any other course of action would undermine the process. The letter to the defendant should make it clear that, if the defendant did not attend the rearranged hearing, a court might well proceed in absence or issue a warrant not backed for bail. The issue of warrants backed for bail is the subject of a joint Home Office, CPS and Department of Constitutional Affairs consultation paper entitled Rebalancing the Criminal Justice System in Favour of the Law-Abiding Majority: Consultation on Restricting the Use of Backed for Bail Warrants, published 28 December 2006 as an offshoot of the White Paper Rebalancing the Criminal Justice System in Favour of the Law-Abiding Majority. It might be observed that the length of the title is in almost inverse proportion to the urgency of the topic addressed, not exactly being one which readily springs to mind as liable to excite the concern of the public. The consultation paper The consultation paper outlined various problems posed by backed for bail warrants, identified examples of good practice in reducing the use of backed for bail warrants, and sought views on whether legislation was required further to restrict their use. Three specific questions were asked:

1. Would further legislation help in restricting backed for bail warrants?

2. Which of the five legislative options outlined in the consultation paper is likely to be most effective in further restricting the use of backed for bail warrants?

3. Should the decision whether to legislate and, if so, which option to choose, be postponed until further evidence of likely impact is available as a result of the good practice work currently being undertaken?
The 12 week consultation period ended on 19 March 2007. A total of thirty-one responses were received from a variety of stakeholders. These included a submission by the authors addressed on 8 January 2007, to Elizabeth Austen of the Justice and Enforcement Unit of the office of Criminal Justice Reform. We argued that the issue was not one which needed legislative attention but one which might more simply and practically be addressed by the furtherance of good practice.
The following summary of responses and the Government Response was published on 4 July 2007 (http://www.cjsonline.gov.uk/the_cjs/whats_new/news-3549.html):

Summary of Responses

While agreeing that further work was required to address some of the issues arising from the use of backed for bail warrants, the vast majority of the respondents to the consultation did not believe that legislation was the correct course of action to restrict their use. A number of reasons were given for this.

   There was a general view that removal or severe restriction of backed for bail warrants could, in some cases, result in a disproportionately severe response to a defendant’s failure to appear: a bail warrant was regarded as a proportionate and pragmatic response in certain circumstances, for example when the offence was minor and there was no evidence that the defendant would fail to appear again. It was suggested that legislation in this area would interfere with judicial discretion and the ability of the Courts to make decisions in light of the circumstances of an individual case.

   Respondents were of the view that where there were problems, these appeared to arise locally with the use and management of backed for bail warrants in certain areas. The general consensus was that this could be solved more effectively through the dissemination of good practice, along the lines proposed in the relevant section of the consultation paper.

   Given this majority view that legislation was not appropriate, there were few responses to the second question in the consultation paper, which sought views on five potential legislative options. The majority of those who did consider the options rejected them all. Respondents felt that a complete abolition of bail warrants would be the only effective method of limiting their use. However, all but one respondent rejected this option as inappropriate. Some offered the view that the most feasible option would be “removing the Court’s power to issue repeated bail warrants in the same proceedings.”

   Respondents were agreed on the need for work to continue on the development of good practice guidance, in tandem with further research to establish the extent and nature of problems with backed for bail warrants. Further statistical research would also allow for monitoring the impact of effective practice sharing. Those in favour of legislation suggested that further analysis was unnecessary.

Government response

The Government is grateful to all those who responded to the consultation exercise on restricting the use of backed for bail warrants. It is clear that there is a strong commitment to ensuring that those who fail to appear at court are returned as quickly as possible and that this is done efficiently and in a way that sends a clear message to those who flout the orders of the Court. This commitment has been central to the great improvements already made in this area.

   Sampling and analysis of police warrant data has shown that the proposed legislative options to restrict the use of backed for bail warrants in certain circumstances would have a minimal impact upon the use of backed for bail warrants. Only the complete abolition of bail warrants would have a significant impact. We agree with the majority of respondents who argued that this would not be appropriate, both for reasons of maintaining judicial discretion and because a backed for bail warrant can be an appropriate response in a given set of circumstances.

   We therefore propose to restrict the use of these warrants through the identification, dissemination and implementation of good practice guidance, rather than by taking a legislative approach.

   The dissemination of good practice is widely supported by the majority of respondents to the consultation, whose view was that any local problems could be most effectively resolved in that way. This approach is also validated by recent research, which has highlighted that the majority of criminal justice areas have successfully restricted the use of backed for bail warrants through local protocols and improved administrative practices. We are now engaged fully with criminal justice partners, both centrally and locally, to finalise this good practice guidance and ensure that it is disseminated and implemented successfully.

   Good practice guidance documents will be issued during summer 2007, in conjunction with criminal justice partners. Follow-up work will include research to assess the impact of the guidance and targeted action in local areas where a specific need is identified.

Page 203, section 4.2.2.5

(Copy of bail decision record to be sent to Crown Court upon release on bail of person arrested on warrant endorsed for bail)

MCR 1981, r.89 is now CPR 2005, r.?? Has it changed?

Page 204, section 4.2.2.8

(Options open to magistrates’ court upon production of person arrested on a Crown Court non-appearance warrant)

Where a solicitor appears for a defendant who is on bail awaiting trial in proceedings in the Crown Court and the defendant is brought before a magis​trates’ court for an alleged breach of his Crown Court bail, the solicitor’s remuneration for his appearance before the magistrates’ court falls within the graduated fee scheme in Schedule 4 to the Criminal Defence Service (Funding) Order 2001 (S.I. 2001 No. 855), being provided for, in particular, by para 6(1) and (2)(e): R. v. Richardson [2008] Costs L.R. 320, S.C.C.O. (Costs Judge Rogers) (02/10/2007). Para 6(1) states “The classes of work for which a graduated or fixed fee calcu​lated in accordance with the following paragraphs of this Schedule shall be allowed in accordance with paragraph 15(2) are those specified in sub-paragraph (2) . . . .” Para 6(2) provides that “the classes of work specified for the purposes of sub-paragraph (1) are . . . (e) appearing at any other hearings and applica​tions.” Accordingly, he does not fall to be remunerated on an ex post facto basis under paragraph 12 of Schedule 1 and paragraph 1 of Schedule 2. The editor of Criminal Law Week (CLW/08/25/51) comments that the judgment is at best confusing and apparently fails to do justice to the argument that was being advanced, not least because (at [5]) it states categorically that the solicitor was arguing that the graduated fee scheme did not apply, only to follow this (at [7]) with a statement that the solicitor maintained that the graduated fee scheme ought to apply. Under the graduated fee scheme for advocates in Schedule 1 to the Criminal Defence Service (Fund​ing) Order 2007 (S.I. 2007 No. 1174) (CLW/07/15/6), such a hearing will be a “standard appearance” fee which will attract no separate remuneration if it is one of the four standard appearances provided for within the basic fee payable under the scheme: see paragraph 9 (Archbold, 2008, Appendix G-47, and the Criminal Law Week Statutes Service (www.criminal-law.co.uk)).

Page 206, section 4.2.4.3

(Copy record of a magistrate’s bail decision, etc)

MCR 1981, r.92 is now CPR 2005, r.19(12).
Page 208, section 4.3.2 
(Two offences)

The Sentencing Advisory Panel’s in their advice to the Sentencing Guidance Council, Sentencing for Bail Act Offences, 25.05.07, recommend that the approach to sentencing for a Bail Act offence should generally be the same whether the offence was committed under s.6(1) or 6(2) of the BA 1976 and whether the defendant failed to surrender to a police station or to a court (recommendation 5). 


Section 34 of the Police and Justice Act 2006 amends s.195 of the CJA 2003 by substituting a new definition of ‘sentence of imprisonment,’ which instead of expressly excluding ‘a committal for contempt of court or any kindred offence’ expressly excludes ‘a sentence of imprisonment passed in respect of a summary conviction’ under s.6(1) or 6(2) of the Bail Act 1976. Section 34 also amends section 305 so as to exclude a committal for contempt of court or any kindred offence from the definition of ‘sentence of imprisonment.’ This will affect people convicted of a Bail Act offence in the Crown Court where the offence will be charged as a contempt of court.


Section 34 inserts a new subsection (1AAA) in s.237 and s.257 of the CJA 2003, the effect of which is to include within the definition of a ‘fixed term prisoner’ a person serving a sentence in respect of a Bail Act offence.


Section 34 amends s.258 of the CJA 2003 (which relates to the early release of fine defaulters and so on) so as to apply to persons serving a sentence for a Bail Act offence. 


Where a person is unaware of a summons issued in respect of his alleged breach of a community order and so fails to appear in the Crown Court in answer to it, he is guilty neither of failing to sur​render to bail, for the obvious reason that he was not on bail, nor of contempt of court, because he has neither knowledge of the summons nor an intention to fail to answer it: R. v. Noble, The Times, July 21, 2008, C.A. (24/06/2008). The judgment (at para 9) contains, in the words of the editor of Criminal Law Week (issue 29, July 28, 2008) the ‘astonish​ing revelation’ that ‘it not infrequently occurs’ that someone is convicted in the Crown Court of either contempt or an offence under the 1976 Act in such circumstances. The remedy for failure to answer a summons is provided by the legislation itself, that is, issue a warrant.
Section 4.3.2.3 
(Offence committed by late arrival)

In R. v. Scott, unreported, October 15, 2007, C.A., where the defendant arrived thirty minutes late, it was held that the proper construction of the Act was that surrendering to custody meant surrendering at the appointed time and place. This could not be glossed over so as to allow for some unidentified further margin by any permissible process of statutory interpretation. The decision in R. v. Gateshead JJ., ex p. Usher [1981] Crim.L.R. 491, D.C., where it was held that being seven minutes late did not satisfy the offence, was not satisfactory authority to the contrary and should not be taken as establishing any general principle. The judge in this case could not be said to have acted unreasonably in putting this offence to the defendant (and subsequently imposing no separate penalty for it). Even a small delay caused by late surrender can cause inconvenience and waste time, and if a culture of lateness is tolerated, the results can be cumulative and bad for the administration of justice. If the message given to this defendant had been that being 30 minutes late did not really matter, it would have been the wrong message to him and to others, It was neither disproportionate nor draconian that it would now appear on his record that he had failed to surrender at the appointed time, since that was what he had in fact done; and it would not be unduly harsh if it resulted in a court refusing him bail in the future, since there could be no cause for complaint if defendants receive the  message that failing to answer their bail on time may have an adverse effect on their obtaining bail in the future.
Page 209
Insert new section:

4.3.2.4 Failure to answer police bail followed by release without charge

The Sentencing Advisory Panel in their advice to the Sentencing Guidance Council, Sentencing for Bail Act Offences, 25.05.07, observe that where a defendant who fails to surrender to police bail is subsequently released without charge this may be regarded as less culpable (para 22).  Their understanding was that in such cases it is not the practice to bring charges for the Bail Act offence and they could see no reason for the practice to change 

Section 4.3.3.1 
(Requirement is ‘cause’ not ‘excuse’)

The Sentencing Advisory Panel in their Consultation Paper on Bail Act Offences, para. 4, referred in passing to the defence as reasonable excuse.

Page 210, section 4.3.6 
(Requirement for swift disposal of proceedings for failing to surender)

In the Sentencing Advisory Panel’s Consultation Paper on Bail Act Offences, cited above, it is noted at para. 54 that in requiring courts to ‘deal with defendants as soon as practicable’ the 2004 Practice Direction does not clarify whether that expression means proceeding to conviction and sentence or proceeding to conviction but deferring sentence. Suggesting that to achieve consistency in approach the guidelines ought to be explicit on the point the Panel observe, at paras. 54-56:

   ‘If a sentencer is able to deal with the principal offence on the same day as the Bail Act offence, he or she will be in the ideal position of being able to sentence for both offences at the same time thus reflecting the general sentencing principle that all outstanding matters against a defendant should be dealt with on one sentencing occasion. If the principal offence cannot be dealt with until a later date, the sentencer must consider whether to remand the defendant in custody pending that hearing; there will be a general presumption against the granting of bail where the offender has failed to surrender on a previous occasion but it is within the power of the court to re-bail the defendant if, in all the circumstances, remanding the defendant in custody cannot be justified. In cases where the defendant is remanded in custody, the court could either sentence immediately for the Bail Act offence or could make a finding on the Bail Act offence but reserve sentence with a view to sentencing both offences at a later date. Where the defendant is not remanded in custody pending trial for the principal offence, the option still exists to adjourn sentence for the Bail Act offence but the sentencer may prefer to impose sentence immediately. It is possible that a disparity in sentencing patterns could develop between cases where the sentence for a Bail Act offence is imposed without knowing the outcome of the hearing for the substantive offence and cases where the court awaits the outcome of that hearing before deciding sentence for the Bail Act offence. If sentencing for a Bail Act offence is delayed until the outcome of the trial for the principal offence is known, the sentencer may face one of two scenarios. In some cases, the court will be sentencing a defendant both for a principal criminal offence and for the offence of failure to surrender. In other cases, the offender will have been acquitted of the principal offence and failure to surrender will be the only offence for which the court is considering sentence. In both cases, the sentence (or lack of it) for the principal offence will be known to the court and it is possible that this might influence the sentence for the Bail Act offence.’

The Panel were given to understand that sentencing practice in the Crown Court had changed in recent months in that more offences of failing to surrender to bail were being sentenced on the first occasion that the offender appeared before the court, regardless of whether sentence was being passed for the substantive offence of which the offender was accused: para. 59. They were also told that longer sentences were being imposed for Bail Act offences than was previously the case: ibid.


In their advice to the Sentencing Guidance Council, Sentencing for Bail Act Offences 25.05.07, the Panel consider whether a court should proceed to sentence for the Bail Act offence or delay pending sentence for the substantive matter (paras 50 to 53). In the Panel’s opinion sentence should be imposed as soon as practicable but they acknowledge that the point at which it may be practicable to do so will vary enormously. A key relevant circumstance is whether the substantive offence is to be adjourned, either for a pre-sentence report or for trial, and whether the remand is to be on bail or in custody. Where the defendant is remanded in custody, the sentencing options for the Bail Act offence are limited. Where the defendant is to regain his or her liberty, there is the possibility of a non-custodial sentence, a factor which militates in favour of sentencing without delay or with a short delay for a pre-sentence report. On the other hand, acknowledge the Panel, there is an argument that all outstanding matters should be dealt with on one sentencing occasion, particularly where the totality of offending may affect sentence type. There will also be circumstances where an assessment of the harm caused by the failure to surrender will be impracticable at an early stage, for example because it may not become clear until later whether witnesses will still be available. In the Panel’s opinion sentence should be dealy only rarely, such as when sentence for the substantive offence is imminent, or more time is necessary to assess the seriousness of the Bail Act offence: para 53; Recommendation 3.

Page 219, section 4.3.11 
(Sentence) 

In the light of the Sentencing Advisory Panel´s Consultation Paper on Bail Act Offences and in the interests of greater clarity and coherence the present authors consider that this section is best restructured as follows.

New introductory text and new first sub-paragraph:

4.3.11 Sentence

On a request by the Sentencing Guidelines Council the issue of sentencing adult offenders for the Bail Act offences of failing to surrender contrary to s.6(1) and (2)  of the BA 1976 was recently addressed in depth by the Sentencing Advisory Panel (chairman Prof. Martin Wasik) in their Consultation Paper on Bail Act Offences (published 27 January 2006; http://www.sentencing-guidelines.gov.uk/docs/ bail_offences_consultation.pdf). The paper incorporated a statistical review of sentencing for the offence since the 2004 Practice Direction and the Panel invited submissions in response to a number of questions. Closing date for submissions was 21 April, 2006. Among those received and posted on the internet were:

Arkinstall, J., Sentencing Advisory Panel’s Consultation Paper on Bail Act Offences: The Law Society’s response,  Law Society’s Criminal Law Committee, 6 April 2006, http://www.lawsociety.org.uk/secure/file/155413/e:/teamsite-deployed/documents//templatedata/Internet%20Documents/Non-government%20proposals/Documents/newpdfs/Response%20to%20Sentencing%20Guidelines%20Panel%20consultation%20on%20bail%20Act%20offences.pdf
The General Council of the Bar of England and Wales, Response of the Law Reform Committee to the Sentencing Advisory Panel Consultation Paper on Bail Act Offences, April 2006, http://www.barcouncil.org.uk/document.asp?documentid=3843&languageid=1 

London Criminal Courts Solicitors’ Association, Response to the Sentencing Advisory Panel Consultation Paper on Bail Act Offences, http://www.lccsa.org.uk/assets/documents/consultation/lccsa%20bail%20act%20offences%20response%20final%20draft.pdf
The Panel´s analysis raises a number of points not addressed in the 3rd edition of Bail in Criminal Proceedings. 

4.3.11.1 Statistics
The Sentencing Advisory Panel revealed a number of important statistical facts in their Consultation Paper on Bail Act Offences, which it is worth setting out here. 

   (a) Failure to surrender charged as sole or principal offence (see Consultation Paper, paras. 35 to 38)  The first set of figures concerned cases where failing to surrender was the only offence in respect of which sentence was passed or was the offence for which the greater punishment was imposed. Figures for 2004 (Home Office Sentencing Statistics, published 27 October 2005, cited in Annex B1 to the Consultation Paper) show that the majority (98 per cent) of principal Bail Act offences were sentenced in a magistrates’ court. Of the 29,375 adult defendants sentenced in a magistrates’ court for failing to surrender to custody, the largest percentage—56 per cent—received a fine. Only 10 per cent were given a custodial sentence. In the Crown Court, of the 598 adult defendants sentenced for failing to surrender to custody as a principal offence, the largest percentage—48 per cent—received immediate custody. Only 7 per cent of offenders were given a fine. Although the maximum sentence in the Crown Court is 12 months imprisonment, historically it has been rare for a court to impose the maximum sentence. Scrutiny of Annex B1 shows that the most common custodial sentence imposed in the Crown Court in 2004 (39 per cent of custodial sentences) was between 15 days and one month. The most common custodial sentence (56 per cent of custodial sentences) imposed in a magistrates’ court in 2004 was a period of up to and including 14 days. Annex B1 records that 35 defendants (1 per cent) were given custodial sentences in excess of 3 months (which is above the maximum sentence allowed in statute). The Panel state that they had no information to explain this apparent irregularity. Between 1999 and 2004 (see Annexes B2 and B3) the average monetary value of fines imposed in magistrates’ courts for principal Bail Act offences has gradually increased and the average length of custodial sentences has gradually decreased. Similar figures for the Crown Court show that the average value of fines fluctuated markedly with lesser fluctuations and a gradual increase in average custodial sentence lengths. Annexes B4 and B5 show how the numbers of disposals for principal Bail Act offences have changed since 1999. In magistrates’ courts the overall numbers have increased, and proportionally the numbers of community and custodial sentences have both increased by around five percentage points. The proportional number of fines has decreased, while other disposals have remained fairly steady. In the Crown Court, overall numbers have dropped since 1999, while proportionally there has been an increase in the use of custody and a

decrease in the use of other disposals.

   (b) Failure to surrender charged as a subsidiary offence (Consultation Paper, paras. 39 and 40) The second set of figures concerns cases where failing to surrender to custody was sentenced in addition to another offence and was given the same or a lesser sentence than that other offence (the ‘principal offence’). By comparing the figures in Annexes B1 and B6, of the total of 78,319 adults sentenced for Bail Act offences in 2004, 48,346 (62 per cent) were sentenced for failing to surrender as a non-principal offence and the majority of these—46,250 (96 per cent) —were sentenced in a magistrates’ court. The choice of disposal in magistrates’ courts was spread fairly evenly, with 27 per cent being given a fine, 24 per cent a community order and 26 per cent a custodial sentence. In the Crown Court, of the 2096 adult defendants sentenced for failing to surrender to custody as a non-principal offence, the largest number—58 per cent—received a custodial sentence; 17 per cent were given a community order and only 31 offenders (1 per cent) were given a fine. The most common custodial sentence imposed in both a magistrates’ court (50 per cent) and in the Crown Court (51 per cent) was between 15 days and a month. 39 per cent of custodial sentences imposed in a magistrates’ court were for a period up to and including 14 days. Annex B7 summarises in pie chart format the spread of disposals in 2004, both for principal Bail Act offences and subsidiary Bail Act offences, in both the Crown Court and in magistrates’ courts.

4.3.11.2  General considerations in determining the appropriate sentence
In determining the appropriate sentence for an offence of failing to surrender to bail a court must decide (a) if a custodial sentence is warranted, (b) if so, its length, and (c) whether it should be consecutive to or concurrent with any custodial sentence passed for the substantive offence in respect of which the defendant was originally granted bail. In assessing the questions (a) and (b) in relation to an adult offender the court is required to have regard to s.142(1) of CJA 2003 . . . 

[Continue as from line six up from the bottom of page 219 to end of existing para 4.3.11.1. thereafter continue with new second sub-paragraph:]

4.3.11.3  Seriousness: the asessment of harm and culpability
In line with the CJA 2003, s.143, and the Sentencing Guidelines Council guideline on seriousness (Overarching Principles: Seriousness, 16 December 2004, www.sentencing-guidelines.gov.uk) the Sentencing Advisory Panel, in their  Consultation Paper on Bail Act Offences, identified two major considerations for the court when determining the seriousness of a Bail Act offence, as with any offence—the assessment of the harm (actual or potential) caused by the offence and the assessment of the culpability of the offender (para. 16). 

(a) Harm As to the consideration of harm, the Panel observed (at paras. 17-19):

‘17. The degree of harm caused will vary considerably depending on the particular circumstances surrounding the offence. In some instances, the only harm caused will be the financial cost to the system, for example where a person fails to appear at a first hearing but attends shortly afterwards. In other circumstances, a defendant who has pleaded not guilty and whose case is listed for trial might appear in court on the wrong day but change the plea to one of guilty, enabling the case to be disposed of, albeit with some delay and disruption. In yet other circumstances, the defendant’s failure to attend trial may result in the course of justice being significantly interfered with, especially if witnesses have been sent away. Interference may be particularly acute where there is subsequently an extremely long gap between the offence and the trial, since memories may become deficient.

  18.  Defendants who fail to turn up for a hearing when a trial is due to take place are likely to cause distress and inconvenience to victims and witnesses, many of whom find the prospect of preparing for and attending court daunting. Victims of violent or sexual offences are particularly likely to be distressed to learn that the accused is “at large” in defiance of the court. Many witnesses may find it more difficult to attend court on the second or subsequent occasion. Failure to attend delays justice and can undermine public confidence in the courts. It also wastes public money by wasting both court time and the resources of the prosecution, the police and the defence.

  19. The obstruction of police administration that results from a failure to surrender to police bail may, at first glance, seem to be less serious than the failure to appear at the allotted time in court. Nonetheless, as with failure to attend court, this will potentially result in police time being wasted, victims and witnesses being distressed and the course of justice being impeded.’ 

See further the Panel’s advice to the Sentencing Guidance Council, Sentencing for Bail Act Offences 25.05.07, para. 23.  

(b) Culpability  As to the factor of culpability the Sentencing Advisory Panel stated (at paras. 21 and 24):

  ‘21. There is a clear obligation on a person who is granted bail to attend the police station or the court and it is this obligation that the sentencing court is seeking to enforce. However, there is likely to be a significant range of degrees of culpability including forgetfulness, absence due to fear of outcome and calculated absence intended to cause inconvenience. It is likely that the element of intention will need to be assessed on two levels. At the basic level, the assessment will relate to the culpability for failing to attend court—was it intentional or more akin to negligence? At another level, the assessment will relate to the reason why the defendant did not attend—was it an act designed to disrupt the system to the defendant’s advantage or did the defendant give no thought to the consequences? Where a defendant goes to considerable lengths to avoid arrest . . . this is likely to indicate an intention to disrupt the system and to suggest higher culpability than for a defendant who merely waits to be arrested. . . . 

   24. Where there is an imbalance between culpability and harm, the [Sentencing Guidelines] Council’s Guideline on assessing seriousness requires culpability to be the starting point. Within the context of a Bail Act offence (where there is a reasonable excuse defence), the range of culpability is likely to be quite narrow but the reasons behind the decision not to attend will be diverse.’ 

In their submissions to the Panel (27 February 2006) the present authors observed that it may be difficult to treat harm and culpability separately in this context. Failure to surrender on first appearance causes less harm than failure to surrender at trial. Defendants who fail to surrender at their trial often intend more harm and cause more harm, so they may therefore be regarded as more culpable than a person who fails to surrender on first appearance. Trials in absence may mitigate the harm but cannot mitigate the culpability. An offence contrary to s.6(2) may cause the same harm as an offence contrary  to s.6(1) but the culpability is usually less. See further the Panel’s advice to the Sentencing Guidance Council, Sentencing for Bail Act Offences 25.05.07, paras. 20 to 22.


On the strength of reviewing the opinions of their respondents, the Sentencing Advisory Panel in their advice to the Sentencing Guidance Council, Sentencing for Bail Act Offences (25.05.07), concluded (at para. 68) that the starting point for a first offence that causes relatively little harm and involves no aggravating factors should be a community order.
4.3.11.4  Aggravating factors

(a) Repeated offending  Repeated failure to attend court is self-evidently likely to incur sterner treatment. In R v O’Hara [2003] 2 Cr App R (S) 25 the Court of Appeal observed that not to impose a sentence consecutive to that for the principal offence would ‘leave the offender with the impression that he has a licence to breach his Bail Act obligations.’ In R v Goodwin [2004] EWCA Crim 1488 the defendant’s admitted failure to surrender on ten occasions was held to leave the court with no alternative but to pass an immediate custodial sentence. In R v Olokun [2005] EWCA Crim 1100 the defendant arrived at court half an hour late for his sentencing hearing and his sentence of one month’s imprisonment imposed for the Bail Act offence to run consecutively to sentences totalling two years and two months in respect of the offences of dishonesty (to which he had pleaded guilty) was upheld because his late arrival at court coupled with his poor bail history showed that he did not regard the courts with appropriate seriousness. The Sentencing Advisory Panel observe at para. 28 of their Consultation Paper on Bail Act Offences that s.143(2) of the CJA 2003 provides that relevant previous convictions are to be treated as an aggravating factor when assessing the seriousness of an offence. See also the Panel’s advice to the Sentencing Guidance Council, Sentencing for Bail Act Offences 25.05.07, para 32.

(b) Length of delay  A lengthy period during which the defendant has remained at large after failing to attend court is likely to aggravate the Bail Act offence. In R v McKendrick [2005] 2 Cr App R (S) 68, CA, a ten month sentence for failing to appear for almost 23 years was upheld because of the impact of the delay on the victim. The Sentencing Advisory Panel observe at para. 30 of their Consultation Paper on Bail Act Offences that whilst being absent for a long period of time is seen as an aggravating factor, it does not follow that being absent for a very short amount of time will mitigate sentence. Where the defendant turns up at court a few days, or even only a few hours, late, the harm will often already have been done, for example, the trial may have been put back, the witnesses inconvenienced and the likelihood increased of a witness failing to attend at a future hearing. See the Sentencing Advisory Panel’s advice to the Sentencing Guidance Council, Sentencing for Bail Act Offences 25.05.07, para. 34

Page 220 

[Existing sections 4.3.11.2 (Non-attendance at trial in progress through drink) and 4.3.11.3 (Absconding to country with no extradition treaty) are now numbered (c) and (d) respectively as sub-paragraphs of new section 4.3.11.4.
Former 4.3.11.3 (absconding, etc), now sub-para (d).

Add on:

See also R v Deeley [1998] 1 Cr.App.R. (S.) 113. The Sentencing Advisory Panel suggest that this is often linked to other actions designed to avoid the jurisdiction of the court such as changing identity and appearance: Advice to the Sentencing Guidance Council, Sentencing for Bail Act Offences 25.05.07, para. 35.

In (d) —formerly 4.3.11.3 — after “Spain” insert “and had acquired a false passport and obtained a false identity.”
Page 221, section 4.3.11.4 
(One failure among a series of attendances)
[This should be moved back and re-designated (b) in 4.3.11.5, considered next ]

4.3.11.5  Possible mitigating factors
    (a) Voluntary surrender   The Sentencing Advisory Panel acknowledge that it may be a mitigating factor if a defendant surrenders voluntarily rather than waiting to be apprehended observe (Consultation Paper on Bail Act Offences, para. 32; Sentencing for Bail Act Offences, advice to the Sentencing Guidelines Council, 25.05.07, para. 41). A timely surrender will save police time and could also be seen as an indication of remorse. However even where the surrender is timely the level of harm caused by the offence may still be significant. 

[Insert here redesignated as (b) former section 4.3.11.4 (One failure among a series of attendances) with existing text. Then continue as follows]

    (c) Chaotic lifestyle The Sentencing Advisory Panel noted that the fact that an offender has a disorganised or chaotic lifestyle due, perhaps, to a dependency on drugs, is often the reason given for failing to surrender to bail (Consultation Paper, para. 33). They cite R v Creech [2004] EWCA Crim 473, in which the Court of Appeal questioned the decision to grant bail to a defendant who had an appalling record for failing to appear but nonetheless ordered that a sentence of two months’ imprisonment be served concurrently rather than consecutively, as the defendant had committed the Bail Act offences at a time when he was taking drugs. Although stressing that they did not in any way condone the appellant’s failure to appear in those circumstances the court could ‘see that there is mitigation.’ The Panel expressed serious misgivings about routinely treating a chaotic lifestyle (which could be tendered as an excuse in the majority of cases) as a mitigating factor but invited views on whether this was an acceptable mitigating factor, whether it should be treated as personal mitigation only or whether it should be taken into account in certain defined circumstances (para. 34). It may be observed that the 1990 White Paper Crime, Justice and Protecting the Public, to which reference was made at para 4.3.11.1 of the main volume, was unambiguous in its pessimism as to the efficacy of deterrent sentencing in the case of feckless offenders. In R v Sutton [2006] EWCA Crim 1487 the Court of Appeal were dismissive of the appellant’s reliance on his disorganised lifestyle in upholding a sentence of 28 days’ imprisonment for a third offence. Noting that decision and having regard the submission of their respondents, the Sentencing Advisory Panel, in their advice to the Sentencing Guidelines Council, Sentencing for Bail Act Offences (25.05.07), recommended that the fact than an offender has a disorganised or chaotic lifestyle should not normally be treated as mitigation (paras 38-39; recommendation 2).

 (d) Genuine misunderstandings and lack of comprehension Some of the respondents to the Sentencing Advisory Panel pointed to the fact that the Magistrates’ Sentencing Guidelines include genuine misunderstanding, not amounting to a defence, as a mitigating factor and suggested that this should be retained: Sentencing for Bail Act Offences (25.05.07), para.40. The Panel stressed that this must be differentiated from a mistake, where the error must be regarded as the defendant’s own responsibility (see above para. 4.3.3.4). The Panel considered that another mitigating factor might be an inability to comprehend bail requirements where the defendant has literacy or lingustic difficulties not amounting to the defence and inadequate steps were taken by the police or the court to address this: Sentencing for Bail Act Offences, para. 41. 

Page 221, section 4.3.11.5 
(Suspended sentence breached by a failure to surrender offence)

Re-designated section 4.3.11.6  and text amended, as follows:

Formerly a suspended sentence might be implemented where an offence of failing to surrender was committed during its operational period: R v Tyson (1978). While the regime of suspended sentences extant in 1978 was no longer applicable at the time of publication of the main volume in 2004 a Bail Act offence will presumably involve a breach of ‘Custody Plus’ (see  para. 4.3.11.8, below [main volume]).

Page 221, section 4.3.11.6 
(Consecutive custodial sentences)

Re-designated section 4.3.11.7 
Insert here the text in existing section 4.3.11.1 (p.219)  from Line 1 (“In para. 13. 5 the 2004 Practice Direction . . .”) to Line 20 (“. . . as to the type of sentence to imposed”). 

Continue with a new sub-paragraph consisting of the text in existing paragraph 4.3.11.6 from Line 1 (“In R v Woods . . .”) to end of section (“. . . of a short-term one (CJA 1991, s.33(5)). 
Thereafter continue (on p.222) with the following new passage of text: 

      Prior to the 2004 Practice Direction sentencing practice in magistrates’ courts had been governed by guidance contained in the Magistrates’ Courts’ Sentencing Guidelines 2003 (January 2004, para. 31), which recommended that, for a first offence of failing to appear, a community penalty (specifically a curfew order) might be an appropriate starting point. (In the previous edition of the guidelines, the suggested starting point had been a fine). In their Consultation Paper on Bail Act Offences the Sentencing Advisory Panel pointed out that since the 2004 Practice Direction appeared to provide for a different approach from that suggested by the magistrates´ court guidelines further consideration was given by the Magistrates’ Association and the Justices’ Clerks’ Society which resulted in a further paper being issued in October 2004 with the agreement of the Lord Chief Justice (para. 47). That paper emphasised the importance of a court promptly dealing with a Bail Act offence and of a separate sentence being imposed. Recognising that the appropriate sentence will depend on all the circumstances of the case, the paper confirmed that a custodial sentence is ‘likely to be the appropriate response if an offender has a history of failure to answer to bail’ and that, where the sentence for the original offence is custodial, the sentence for the Bail Act offence will be ordered to be consecutive (para. 48). However, drawing attention to earlier guidance against the ‘over-use of custodial sentences,’ the paper concluded that ‘the guideline of a community sentence referred to in the national Sentencing Guidelines is appropriate for a first time offender.’ In a letter appended to the paper, the Lord Chief Justice confirmed his agreement with that conclusion and that the approach in the Practice Direction set out earlier in this paragraph ‘was not directed to offenders with whom magistrates are normally concerned” (para. 49). The Lord Chief Justice also indicated that the Sentencing Guidelines Council would in due course consider whether to issue guidance which would then take the place of the Practice Direction (para 50). 

   The Sentencing Advisory Panel compared Annex B12 and Annex B1 of their Consultation Paper on Bail Act Offences (see para. 51) and suggested it shows that, since the Practice Direction was issued in January 2004, there had been an increase of 3 percentage points in the use of both a community sentence and custody in magistrates’ courts for Bail Act offences sentenced as principal offences and a decrease of 4 percentage points in the use of fines. In the Crown Court, there had been a 1 percentage point increase in the use of fines and a 1 percentage point decrease in the use of community sentences and custody. They suggested that these changes are not very significant and that it was not possible to say, at this early stage, whether they were as a direct result of the Practice Direction.


In their advice to the Sentencing Guidelines Council, Sentencing for Bail Act Offences, the Sentencing Advisory Panel recommended that where determinate custodial sentences are being imposed for a Bail Act offence and the original offence at the same time, the normal approach should be for the sentences to be consecutive. However, a court must always be mindful of the totality principle and may impose sentences concurrently where to do otherwise would result in an overall sentence wholly disproportionate to the combined seeriousness of the offences.

Page 222 
Insert new section:

4.3.11.8.  Effect of the outcome of proceedings for the primary offence

    (a) Acquittal on the primary offence The acquittal of a defendant on the allegation in respect of which bail was granted ought to have no bearing on the sentence  for the Bail Act offence. In R v Neve (1986) 8 Cr App R (S) 270 following his release on bail the appellant went abroad and obtained false documents of identity. He returned to England some time after the trial of his co-defendants had been concluded and was acquitted on the original charge. He was nevertheless sentenced to six months’ imprisonment for failing to surrender to custody, a sentence which was upheld by the Court of Appeal. Similarly, in R v Kohli (1983) 5 Cr App R (S) 175 the appellant left the country, but returned and surrendered one year later. The sentence of three months’ imprisonment for failure to surrender to custody was upheld notwithstanding his acquittal on the charge in respect of which he had been granted bail. In R v Clarke [2000] 1 Cr App R (S) 224 the appellant claimed to have been subjected to threats, but failed in his argument that he should receive some credit in relation to the Bail Act offence because he was acquitted of the principal offence. The Court of Appeal stated that the criminality of failing to attend was not affected by whether or not the defendant was subsequently acquitted or convicted of the principal offence. The Sentencing Advisory Panel in their advice to the Sentencing Guidelines Council Sentencing for Bail Act Offences, 24 May 2007, endorse the principle that acquittal of the original offence does not mitigate the offence of failure to surrende to custody (Recommendation 4).

   (b) Conviction on the primary offence The Court of Appeal has more than once stated that “[t]here is no substance whatsoever in the submission that a sentence for failure to surrender to bail should be proportionate to the gravity of the counts on the indictment”: R v McKinnon and White [2003] 2 Cr.App.R. (S.) 29; see also R v Uddin (1992) 13 Cr.App.R. (S.) 114 (appellant had gone to Bangladesh, saying that his mother was seriously ill there, but returned to England shortly after his co-defendants had been dealt with in the Crown Court but had not reported to the authorities and was eventually arrested on a bench warrant; sentence of three months’ imprisonment for failure to surrender to custody upheld though the principal offences were dealt with by fines). By contrast, the Sentencing Advisory Panel in their advice to the sentencing Guidelines Council, Sentencing for Bail Act Offences (24 May 2007, para 56) reiterated the observation in their Consultation Paper on Bail Act Offences (para. 60) that sentence for the Bail Act offence should not be disproportionate to the seriousness of that offence. The Panel pointed out that if their recommendation in favour of sentencing for the Bail Act offence as soon as practicable is adopted and sentence for the Bail Act offence will therefore usually be imposed in advance of that for the offence for which the defendant was on bail, sentence for the Bail Act offence will be gauged without reference to the substantive offence (para 56). The Panel weighed the consideration that there is a greater public interest in bringing to justice the perpetrator of a more serious offence than a less serious one (increasing the seriousness of absconding for a more serious offence) against the the desire of individual victims to see cases brought to justice irrespective of the offence/gravity category (para 57). They also acknowledged the argument that much of the harm that comes from failure to surrender (eg justice delayed or undermined, distress or inconvenience to witnesses, and cost) is not necessarily related to seriousness of the original offence (para 58). Reiterating, therefore, the opinion which they expressed in their consultation paper they concluded that whilst the seriousness of the original offence does not of itself aggravate or mitigate the seriousness of the offence of failing to surrender to custody, the nature of the original offence may be relevant to assessing the likelihood of harm caused by the failure to surrender (para. 59; Recommendation 5). 


In the Consultation Paper the Panel observed that where a custodial sentence is imposed for the principal offence, the options available to a sentencer in respect of the failure to surrender to custody are limited in practice and there is unlikely to be any alternative to a custodial sentence. Existing sentencing practice suggests that any sentence for failure to surrender to custody is normally ordered to run consecutively to the sentence for the substantive offence (see Consultation Paper on Bail Act Offences, Annexes B8 and B9 for the year 2004, showing the numbers of consecutive and concurrent sentences for each major offence type). Again, the Panel noted, the decision about when to impose sentence for a Bail Act offence, and the calculation of that sentence, may be influenced by the nature of the principal offence and whether a custodial sentence is appropriate for that offence. They pointed out that this can be a particularly pertinent issue in a magistrates’ court where a defendant has been charged with an offence which is most unlikely to result in a remand in custody and/or a custodial sentence; in such cases, a sentencer may well be reluctant to impose a custodial sentence for failing to surrender to custody. 

Pages 222 and 223

Existing sections 4.3.11.7 and 4.3.11.8 redesignated 4.3.11.9 and 4.3.11.10 respectively
Page 223, renumbered section  4.3.11.10  (formerly 4.3.11.10)

(Custody plus)

As one measure of a 24-point ‘get tough’ criminal justice package, reported as marking a clear return for Labour to the fomer Conservative Home Secretary Michael Howard’s ‘prison works’ policy, the Home Secretary Mr John Reid on 20 July, 2006, announced the cancellation of plans to introduce ‘custody plus’ sentences in the autumn—the last element of the CJA 2003 to be implemented—which would have diverted 60,000 a year less serious offenders away from prison after a short period served: see The Guardian 21 July 2006. 

Page 224, section 4.3.13 
(Appeal)

In R v Serumaga, The Times, 28 February, 2005, C.A. it was held that the terms of s.13(1) of the Administration of Justice Act 1960 (‘an appeal shall lie under this section from any order or decision of a court in the exercise of jurisdiction to punish for contempt of court’) were sufficiently wide to include all orders or decisions of a court in relation to, or resulting in, a conviction for contempt and it was not to be construed as meaning that a right of appeal was only triggered upon conviction for contempt. Accordingly, where a witness for the prosecution had failed to appear at trial and was subsequently before the Crown Court for contempt and was refused bail, the Court of Appeal had jurisdiciton under s.13(1) to entertain an appeal against that refusal. But see now R (M.) v Isleworth Crown Court and HM Customs and Excise, unreported, 2 March, 2005. DC, referred to below in noter-up to page 415, para 4.3.3.1.

Page 225, section 4.4 
(Trials in absence)

The survey referred to in the supplementary note to the section 4.3.1, also sought to establish whether trials were proceeding in absence and the reasons given for proceeding or not proceeding in absence. The survey found that in the Magistrates Courts about half the trials went ahead in the absence of defendants who had failed to attend. In a significant number of cases the prosecution we.re not read to proceed but the other principal reasons why trials did not were (1) failure to notify or late notification to the defendant of the hearing date and (2) illness. In the Crown Court, the number of cases were the court proceeded in absence was found to have been increasing year on year, but that the numbers are much lower than in Magistrates’ Courts. In R v O’Hare [2006] EWCA Crim 471 the court observed:
   “A judge of the Crown Court should not be reluctant to hear a case in the absence of the defendant merely becauses the charge is a very serious one.”

It was pointed out in the note that, as in O’Hare, the Court of Appeal can always hear evidence from a defendant convicted in his absence who claims he has a justifiable reason for absence which he did not communicate to the trial court. It was noted that steps are being taken to ensure (a) that the defendant is given proper notice in the magistrates courts and (b) that in both the Crown Court and magistrates courts the oral warning which the defendant is given is reinforced by a card warning the defendant that the trial may proceed in his absence if he does not attend. It was also pointed out that the CPS is also taking steps to ensure that the prosecution is ready to proceed in the absence of the defendant. 

In Shirzadeh v Maidstone Magistrates’ Court [2003] EWHC 2216 (Admin) it was pointed out that in considering whether to opt for a trial in the absconded defendant’s absence the court might have regard to the fact that there was less risk of either the magistrates or a district judge drawing an impermisslbe inference from the defendant’s absence than would be the case with a jury. 


In their advice to the Sentencing Guidelines Council, Sentencing for Bail Act Offences, the Sentencing Advisory Panel expressed the view that where it has proved possible to conclude proceedings in the absence of the defendant, this should have no bearing on the assessment of culpability of the offender: para 75 

Page 228, section 4.5.4.4

(Failure to produce before court within 24 hours of arrest)

For an order by a magistrates court releasing a defendant who had been arrested for breach of conditions but not produced before the court within 24 hours see The Guardian 21.08.08 (‘Doherty walks free after charges dropped’)

Section 4.5.5.4

(Record of determination under s.7(5) to be sent to the court origianlly granting bail)

MCR 1981, r.92 is now CPR 2005, r.19(12).
Page 229, section 4.5.5.5

(Determination must be made forthwith)

Since a court before which a person is brought in accordance with s.7(4) must complete its investigation and decision making under s.7(5) within the 24-hour period (from arrest) stipulated in s.7(4), there being no power to adjourn the proceedings, once the 24 hour period has expired, everything done by the court thereafter is ultra vires and unlawful: R. (Culley) v Crown Court sitting at Dorchester (2007) 171 J.P. 373, QBD (Forbes J), following authorities cited in the main volume (claimant arrested for breach of bail conditions and taken to a magistrates’ court and then before the crown court; dispute over whether he was subject to a ‘doorstep’ condition and the judge remanded him in custody overnight for the matter to be resolved). Neither Forbes J. nor counsel for either party appear to have addressed the issue of whether judicial review was an appropriate remedy having regard to the fact that the matter related to trial on indictment.

Page 232, section 4.5.7.3 
(Applicability of Article 6 rejected: section 7(5) proceedings not equivalent to charging an ofence)

In R. (Malik) v. Central Criminal Court and Crown Prosecution Service, unreported, June 27, 2006, D.C. the view was expressed obiter that it might be open to argument that, contrary to what had been said in R. (D.P.P.) v. Havering Magistrates’ Court; R. (McKeown) v. Wirral Borough Magistrates’ Court [2001] 1 W.L.R. 805, D.C. (CLW/01/06/4), Article 6(1) of the European Convention on Human Rights (right to fair trial) might apply to bail hearings. Article 6 applied to the determination of both a ‘criminal charge’ (which the question of bail was not) and a ‘civil right’ (which bail was, by virtue of Art. 5 (right to liberty and security)). The question was further considered in R. (Ajaib) v. Birmingham Magistrates’ Court [2009] 8 Archbold News 1, Q.B.D., per Dobbs J., 31/07/2009, where an application had been made under the Magistrates’ Courts Act 1980, s.43B, to vary police bail conditions, the police having information which suggested that the claimant was intending to leave the jurisdiction. The police were unwilling to disclose it to the court or the claimant (beyond asserting that he was in the process of liquidating his assets) on the grounds that to do so would prejudice their investigation and the source of the information. In rejecting the application the magistrates’ court had taken the opinion of the police into account and it was held that their decision breached neither the claimant’s human rights nor common law principles of fairness. Applying Havering, Art. 6 did not enable the claimant to demand disclosure of the material since bail jurisdiction was not the equivalent of a criminal charge and the particular circumstances of the case did not make the claimant’s position akin to a person ‘charged,’ as no inference could be drawn from the facts to show that there was any intention to prosecute him. Further, assuming that (but not deciding whether) art 5 applied (on the basis that it was decided in Havering that it applied to proceedings for breach of bail) and assuming that the procedural safeguards of art 6 were therefore imported by virtue of art 5(4), Strasbourg case law had established that non-disclosure could not go so far as to deny a party knowledge of the essence of the alleaiton against him. However, on the facts of the instant case the claimant knew the essence of the allegation and (especially in the light of the fact that deprivation of his liberty was not at stake) had sufficient information to enable him to meet the belief on the part of the police that he might flee the jurisdiction. Accordingly, there had been no violation of art 5 and, for the same reasons, no breach of common law rules of procedural fairness.  
Page 240, paras 4.6.3 

(Presumption against bail enacted by the Criminal Justice Act 2003)

The following was inadvertently omitted from the original text of the book: 

“Section 15(2) of the CJA 2003 inserts a new para 9AB in schedule 1 to the 1976 Act. It provides that if a defendant is under 18 years of age and it appears to the Court that, having been released on bail in or in connection with the proceedings for the offence, he failed to surrender to custody, the Court shall give particular weight to the fact that the defendant failed to surrender or, where there was a reasonable cause for that failure to attend, the fact that the defendant failed to surrender to custody at the appointed place as soon as reasonably practicable after the appointed time.”

Commencement Order S.I. 2006 No. 3217 brought s.15(1) and (2) into force from 1 January 2007 in relation only to offences with a maximum sentence of life imprisonment. The previous wording of para 6 is retained for all other offences. Offences with a maximum sentence of life imprisonment are offences for which there is available a sentence of imprisonment for life, a sentence of detention during Her Majesty's pleasure or a sentence of custody for life. Commencement is on the basis that the failure to surrender occurred on or after 1 January 2007. the transitional amendments in Criminal Justice Act 2003 Commencement Order no. 3, article 2(3) will continue to apply to those cases for which s.15 (1) and (2) have not yet been brought into force. As such, sch.1 of the 1976 Act will apply, as modified by those transitional provisions, to all other offences for which the defendant is not liable on conviction to a maximum sentence of life imprisonment. The  measure applies only to bail decisions by the Court, they do not apply to police bail decisions. (See Home Office circular 039/2006, issued 12 November 2006, Office for Criminal Justice Reform.)

Chapter Five: Renewed Applications for Bail
Page 243, para. 5.2.3

(Nottingham principle applied to Crown Court jurisdiction)

In R. (Burns) v. Woolwich Crown Court and Crown Prosecution Service (interested party) [2010] L.S. Gazette, January 28, 15, D.C. (14/01/2010) it was held that where, following the defendant being granted conditional bail by a magistrates’ court on one set of charges, a decision had been taken to lay further charges against him, this constituted a material change of circumstances justifying the Crown Court in review​ing the question of bail. Further, it was not irrational of the Crown Court to conclude that there was a likelihood of further offences being committed where the offences were alleged to have been committed while the defend​ant was subject to a conditional discharge. The court also held that there could be no legitimate expectation that the defendant would be granted bail as a consequence of the Crown Prosecution Service’s failure to oppose the grant of bail until after the judge in the Crown Court had raised the matter. Decisions as to the grant of bail were a matter for the courts and not the Crown Prosecution Service: 
Page 248, para. 5.5.2.2

(Entries required to be made in the court register)

MCR 1981, r.90, is now CPR 2005, r.19(11). MCR 1981, r.90A, is now CPR 2005, r.19(10).

Chapter Six: Police Bail
Page 263, para. 6.1

(Introduction)
The Police and Justice Act 2006, s.10 and schedule 6, which make various amendments to the bail provisions of the Police and Criminal Evidence Act 1984 (see below) were brought into force by The Police and Justice Act 2006 (Commencement No. 2, Transitional and Saving Provisions )  Order 2007 (SI 2007 No 709) on 2 April 2007.
Page 263, para. 6.2.1

(Bail elsewhere than at a police station (‘street bail’))

Para 6.2.1.1
(Bacground and purpose)
Criteria for the grant of street bail were not set out in the legislation, but in Home Office circular HO 61/2003, Criminal Justice Act 2003: Bail Elsewhere than at a Police Station. It has been estimated that the street bail scheme could save 390,000 hours or officers’ time annually: Street Bail: an Alternative to Immediate Detention, Policing Bureaucracy Taskforce, Home Office, 2004. It has been pointed out that in contrast to bail from police stations, street bail can be granted by officers of any rank, and normally will be made by those of constable’s rank: Cape, E., ‘Police Bail and the Decision to Charge: Recent Developments and the Human Rights Deficit’ [2007] 7 Archbold News 6 (10 August). The same commentator notes that as the decision is made by the arresting officer it is not open to scrutiny in the same way as bail granted by a custody officer at a police station.
Page 264, para. 6.2.1.3

(Bail granted elsewhere than at a police station: sole requirement is duty to attend the police station)

Delete caption and existing text and insert the following 

6.2.1.3 Requirements which the police may impose

The Police and Justice Act 2006, s.10 and schedule 6 (which came into force on April 1, 2007), amends s.30A(4) of PACE Act 1984 (no condition of bail may be imposed other than requirement to attend police station) by allowing certain conditions to be imposed. The measure substitutes sub-s.4 of s.30A with the following provisions:

(3A)Where a constable releases a person on bail under subsection (1)— (a) no recognizance for the person ’s surrender to custody shall be taken from the person, (b) no security for the person ’s surrender to custody shall be taken from the person or from anyone else on the person ’s behalf, (c) the person shall not be required to provide a surety or sureties for his surrender to custody, and (d) no requirement to reside in a bail hostel may be imposed as a condition of bail.

(3B) Subject to subsection (3A), where a constable releases a person on bail under subsection (1) the constable may impose, as conditions of the bail, such requirements as appear to the constable to be necessary— (a) to secure that the person surrenders to custody, (b) to secure that the person does not commit an offence while on bail, (c) to secure that the person does not interfere with witnesses or otherwise obstruct the course of justice, whether in relation to himself or any other person, or (d) for the person ’s own protection or, if the person is under the age of 17, for the person ’s own welfare or in the person ’s own interests.

(4)Where a person is released on bail under subsection (1), a requirement may be imposed on the person as a condition of bail only under the preceding provisions of this section.
6.2.1.3A Variation of bail conditions

The Police and Justice Act 2006, s.10 and schedule 6, inserts after s.30C of the PACE Act 1984 the following measures:
30CA Bail under section 30A:variation of conditions by police

(1) Where a person released on bail under section 30A(1) is on bail subject to conditions— (a) a relevant officer at the police station at which the person is required to attend, or (b) where no notice under section 30B specifying that police station has been given to the person, a relevant officer at the police station specified under section 30B(4A)(c), may, at the request of the person but subject to subsection (2), vary the conditions.

(2) On any subsequent request made in respect of the same grant of bail, subs. (1) confers power to vary the conditions of the bail only if the request is based on information that, in the case of the previous request or each previous request, was not available to the relevant officer considering that previous request when he was considering it.

(3) Where conditions of bail granted to a person under section 30A (1) are varied under subsection (1)— (a) paragraphs (a) to (d) of section 30A(3A) apply, (b) requirements imposed by the conditions as so varied must be requirements that appear to the relevant officer varying the conditions to be necessary for any of the purposes mentioned in paragraphs (a) to (d) of section 30A(3B), and (c) the relevant officer who varies the conditions must give the person notice in writing of the variation.

(4) Power under subsection (1) to vary conditions is, subject to subsection (3)(a)and (b), power— (a) to vary or rescind any of the conditions,and (b)to impose further conditions.

(5) In this section “relevant officer,” in relation to a designated police station, means a custody officer but, in relation to any other police station— (a) means a constable,or a person designated as a staff custody officer under section 38 of the Police Reform Act 2002, who is not involved in the investigation of the offence for which the person making the request under subsection (1) was under arrest when granted bail under section 30A(1), if such a constable or officer is readily available, and (b) if no such constable or officer is readily available— (i) means a constable other than the one who granted bail to the person, if such a constable is readily available, and (ii) if no such constable is readily available, means the constable who granted bail.

30CB Bail under section 30A: variation of conditions by court

(1) Where a person released on bail under section 30A(1) is on bail subject to conditions, a magistrates’ court may, on an application by or on behalf of the person, vary the conditions if— (a) the conditions have been varied under section 30CA(1) since being imposed under section 30A(3B), (b) a request for variation under section 30CA(1) of the conditions has been made and refused, or (c) a request for variation under section 30CA(1) of the conditions has been made and the period of 48 hours beginning with the day when the request was made has expired without the request having been withdrawn or the conditions having been varied in response to the request. 

(2) In proceedings on an application for a variation under subsection (1), a ground may not be relied upon unless— (a) in a case falling within subsection (1)(a), the ground was relied upon in the request in response to which the conditions were varied under section 30CA(1), or (b) in a case falling within paragraph (b) or (c) of subsection (1), the ground was relied upon in the request mentioned in that paragraph, but this does not prevent the court, when deciding the application, from considering different grounds arising out of a change in circumstances that has occurred since the making of the application.

(3) Where conditions of bail granted to a person under section 30A(1) are varied under subsection (1)— (a) paragraphs (a) to (d) of section 30A(3A) apply, (b) requirements imposed by the conditions as so varied must be requirements that appear to the court varying the conditions to be necessary for any of the purposes mentioned in paragraphs (a) to (d) of section 30A(3B), and (c) that bail shall not lapse but shall continue subject to the conditions as so varied.

(4) Power under subsection (1) to vary conditions is, subject to subsection (3)(a) and (b), power — (a) to vary or rescind any of the conditions, and (b) to impose further conditions.
It has been argued that although persons made subject to conditional street bail can apply to a magistrates’ court to vary the conditions, they face the prospect of being made subject to onerous conditions for relatively lengthy periods of time without having been fully informed of the allegation against them or having been given an opportunity to give their version of events and that given the low threshold for arrest, the net-widening possibilities and the restrictions on liberty represented by the power to impose conditional street bail are obvious: Cape, E., ‘Police Bail and the Decision to Charge: Recent Developments and the Human Rights Deficit’ [2007] 7 Archbold News 6 (10 August). The argument is less than convincing and is undermined by the very proviso with which it is introduced. The opportunity to apply to a court for speedy review surely negates the complaint that the bailed person may be subject to restrictions on his liberty for a relatively lengthy period without being fully informed of the allegation or being able to put his side of the matter.
Page 264, para 6.2.1.6
(Notices)
The Police and Justice Act 2006, s.10 and schedule 6, inserts after s.30B(4) of the PACE Act 1984 new subsection (4A) as follows:

(4A) If the person is granted bail subject to conditions under section 30A(3B), the notice also— (a) must specify the requirements imposed by those conditions, (b) must explain the opportunities under sections 30CA(1) and 30CB(1) for variation of those conditions, and (c) if it does not specify the police station at which the person is required to attend, must specify a police station at which the person may make a request under section 30CA(1)(b).

Page 265
Insert new section:

6.2.1.10  Power of arrest for breach of bail conditions

Section 30D of the PACE Act 1984 provides

(1)  A constable may arrest without a warrant a person who— (a)  has been released on bail under section 30A subject to a requirement to attend a specified police station, but (b) fails to attend the police station at the specified time.

(2) A person arrested under subsection (1) must be taken to a police station (which may be the specified police station or any other police station) as soon as practicable after the arrest.

(2A) A person who has been released on bail under section 30A may be arrested without a warrant by a constable if the constable has reasonable grounds for suspecting that the person has broken any of the conditions of bail.

(2B) A person arrested under subsection (2A) must be taken to a police station (which may be the specified police station mentioned in subsection (1)or any other police station)as soon as practicable after the arrest. 

(3) In subsection (4)(a)(arrest under section 30D treated for purposes of section 30 as arrest for offence, subject to obligation in subsection (2)), for “obligation in subsection (2)” there is substituted “obligations in subsections (2) and (2B).

Page 265, para 6.2.2.1

(Detention for inquiries where evidence insufficient to charge)
As in the case of street bail a power to impose conditions in the case of release from the police station on bail under the CJA 2003 s.37(2) is enacted by Police and Justice Act 2006, s.10 and schedule 6, and came into force on April 1, 2007.

Page 266, para 6.2.2.3

(Release with or without bail)
Section 24B(1) and (2) of the CJA 2003 (inserted, as from a day to be appointed, by the PJA 2006, s.18(1)) provide that in the case of a person arrested under section 24A (inserted, as from a day to be appointed, by the PJA 2006, s.18(1)) for breach of a condition attached to a conditional caution, s.34(1) to (5) of the 1984 Act apply, ‘with such ... modifications as are necessary,’ as they apply in the case of a person arrested for an offence. As from 1 April, 2007 (but only in the local justice area of Lambeth and Southwark) (Police and Justice Act 2006 (Commencement No. 2, Transitional and Saving Provisions) Order 2007 (S.I. 2007 No. 709)), the Police and Justice Act 2006, s.46(1) and (2), insert the following new subsection (8) at the end of s.34 of the PACE Act 1984( 

‘(8)  Subsection (7) does not apply in relation to a person who is granted bail subject to the duty mentioned in section 47(3)(b) and who either - 

(a)  attends a police station to answer to such bail, or

(b)  is arrested under section 46A for failing to do so,

(provision as to the treatment of such persons for the purposes of this Part being made by section 46ZA.’

Page 268, para. 6.2.3.3
(Action on finding that sufficient evidence exists to charge)

It is not explicitly stated what the purpose may be of release under s.37(7)(b) without charge and on bail ‘not for that purpose’ but it has been suggested that it is presumably for the purpose of enabling further enquiries to be carried out: see Cape, E., ‘Police Bail and the Decision to Charge: Recent Developments and the Human Rights Deficit’ [2007] 7 Archbold News 6 (10 August). The same commentatort also notes that as with street bail there is no limit on the period for which bail can be imposed and no limit to the number ofr times that the person may be re-bailed.
Page 268, para. 6.2.3.6
(Reference to the CPS for decisions on charging)

A custody officer may detain a suspect before charge for the purposes of obtaining advice from the CPS as to whther to charge or what charge to prefer. The custody officer must in accordance with s.37(1) of PACE determine that there is sufficient evidence to charge. He may detain the suspect for such period as is necessary for him to do so: G v Chief Constable of West Yorkshire Constabulary, unreported, 21 December, 2006. 

Page 269, para. 6.2.3.7

(Guidance for reaching determination as to release or charge)
The Police and Justice Act 2006, s.10 and schedule 6, makes the following amendments to the Police and Criminal Evidence Act 1984: 

In section 37A(1)(a) and (3)(guidance as to exercise of functions under sections 37(7) and 37C(2)), after ‘37C(2)’ there is inserted ‘or 37CA(2).’

Pages 272 and 273, para. 6.2.5

(Breach of bail following release on bail under section 37(7) of PACE 1984 where there is sufficient evidence to charge but the detainee is for the time being not charged)

The Police and Justice Act 2006, s.10 and schedule 6, makes the following amendments to the Police and Criminal Evidence Act 1984: 

After section 37C there is inserted —

‘37CA Breach of bail following release under section 37(7)(b)

(1) This section applies where a person released on bail under section 37(7)(b) above or subsection (2)(b) below— (a) is arrested under section 46A below in respect of that bail, and (b) is being detained following that arrest at the police station mentioned in section 46A(2) below.

(2) The person arrested— (a) shall be charged, or (b) shall be released without charge, either on bail or without bail.
(3) The decision as to how a person is to be dealt with under subsection (2) above shall be that of a custody officer.

(4) A person released on bail under subsection (2)(b)above shall be released on bail subject to the same conditions (if any) which applied immediately before his arrest.

In section 37D(1)(release on bail under section 37(7)(a)or 37C(2)(b): appointment of different or additional time to answer bail), for “37(7)(a) or section 37C(2)(b)” there is substituted “37,37C(2)(b)or 37CA(2)(b)”.’

In the heading to section 37D,for “under section 37(7)(a)” there is substituted “on bail under section 37 ”.

(1) Section 37D (release under section 37(7)(a): further provision) is amended as

follows.                                                       

(2)For subsection (5)(person not fit to be dealt with as mentioned in subsection (4) to be detained until fit)there is substituted —

“(4A) Where a person released on bail under section 37(7)(b)or 37CA(2)(b) above returns to a police station to answer bail or is otherwise in police detention at a police station,he may be kept in police detention to enable him to be dealt with in accordance with section 37CA above or to enable the power under subsection (1)above to be exercised.”

“(5) If the person mentioned in subsection (4)or (4A) above is not in a fit state to enable him to be dealt with as mentioned in that subsection or to enable the power under subsection (1) above to be exercised, he may be kept in police detention until he is.”

(3) In subsection (6)(application of section 37 where person detained under section 37D)—

(a) after “subsection (4)”there is inserted “,(4A)”; (b) for “37(7)(a)or 37C(2)(b)” there is substituted “37(7),37C(2)(b) or 37CA(2)(b)”.

Page 274, para. 6.3.1.3

(Arrest for imprisonable offence: commission of offence likely)

The exception to the right to bail in cases where there is a likelihood that the detainee will commit a further offence was not specifically provided for in the original PACE scheme but was added subsequently: see Cape, E., ‘Police Bail and the Decision to Charge: Recent Developments and the Human Rights Deficit’ [2007] 7 Archbold News 6 (10 August).
Page 284, para. 6.5.4.2

(Normal powers to impose conditions of bail extended to certain cases of release on bail without charge—Conditional bail provision)

The Police and Justice Act 2006, s.10 and schedule 6, makes the following amendments to the Police and Criminal Evidence Act 1984: 

In section 47(1A)(where person released on bail under Part 4, normal powers to impose conditions of bail are available only where release is under section 37(7)(a)or 38(1)), for “37(7)(a)” there is substituted “37 ”.
Page 285, para. 6.5.4.3

(Normal powers to impose conditions of bail extended to certain cases of release on bail without charge—Arrest for breach of bail conditions)

The Police and Justice Act 2006, s.10 and schedule 6, makes the following amendments to the Police and Criminal Evidence Act 1984: 

In section 46A(1A)(person released on bail under section 37(7)(a) or 37C(2)(b) may be arrested without warrant if suspected of breaking conditions of bail), for  “37(7)(a)or 37C(2)(b)” there is substituted “37, 37C(2)(b) or 37CA(2)(b)”.

Page 287, para. 6.6.2
(Persons released on bail without charge)

MCR 1981, r.84A(1) is now CPR 2005, r.19(1)(1).

Page 290, para. 6.6.6.1
(Procedural requirements for an application to the court for variation of police imposed conditions - general)

MCR 1981, r.84A(1) is now CPR 2005, r.19(1)(1).

para. 6.6.6.2
(Notices to be sent by the applicant)
MCR 1981, r.84A(2) is now CPR 2005, r.19(1)(2); MCR 1981, r.84A(5) is now CPR 2005, r.19(1)(5). 

para. 6.6.6.3
(Notices to be sent to the court)
MCR 1981, r.84A(3) is now CPR 2005, r.19(1)(3); MCR 1981, r.84A(5) is now CPR 2005, r.19(1)(5).

Page 291, para. 6.6.6.4
(Time for the hearing)

MCR 1981, r.84A(4) is now CPR 2005, r.19(1)(4).

para. 6.6.6.4
(Discharge or enlargement of recognizances)
MCR 1981, r.84A(5) is now CPR 2005, r.19(1)(5).
Page 292, para. 6.7

(Right of prosecutor to aply to court for reconsideration of bail granted by the police)

The Police and Justice Act 2006, s.10 and schedule 6, makes the following amendments to the Police and Criminal Evidence Act 1984: 

In section 47(1B)and (1C)(applications to court where person on bail under section 37(7)(a)or 37C(2)(b)),for “37(7)(a)or 37C(2)(b)”there is substituted “37,37C(2)(b)or 37CA(2)(b)”.
Pages 292 to 294 
MCR 1981, r.93B is now CPR 2005, r.19(2).
Chapter Seven: The Jurisdiction of the Magistrates’ Court
Page 302, para. 7.1.2.3
(Transfer of remand hearings when accused is in custody)

MCR 1981, r.25 is now CPR 2005, r.19(8)(1).

Page 306, para. 7.1.3.4

(Enlargement of recognizance at committal or transfer when surety not continuous to trial)

MCR 1981, r.84(1) is now CPR 2005, r.19(14).
 
Page 308, para. 7.1.4.5

(Sureties not taken)

MCR 1981, r.23 is now CPR 2005, r.18(8).
Page 310, para. 7.1.4.9

(Remands in custody exceeding eight clear days)

As to the requirement to set the date for the anticipated next stage of the proceedings and to give the parties the necessary opportunity to make representations it was held in Asliturk v. Wands​worth Prison; Crown Prosecution Service v. Asliturk [2011] A.C.D. 22(8), D.C. (16/06/2010) that the court is not required to to do this at the hearing at which s.128A(2) is invoked but need only have done so at an earlier hearing. As to s.1(6) of the Bail (Amendment) Act 1993, requiring that where a court has granted bail and receives from the prosecu​tion oral notice of appeal from the decision to grant bail, the court must remand the person concerned in custody until the appeal is determined or otherwise disposed of, it was held that there is nothing to suggest that the immediately preceding remand must have been lawful before the provision can apply; the authorities make clear that, absent any bad faith or deliberate manipulation of the process, any prior illegality is irrelevant if the order in force at the time that an application for a writ of habeas corpus is made is lawful. It had been held in Remice v. Governor of Belmarsh Prison [2007] Crim.L.R. 796, D.C.) that although a High Court judge considering an appeal under s.1(1A) of the 1993 Act against the granting of bail by a magistrates’ court in connection with extradition proceedings was not directly bound by s.128A he ought nevertheless to act consonantly with them. In Asliturk this was affirmed even though s.1(9) of the 1993 Act (empowering the judge hearing such an appeal to remand the person in custody or to grant bail subject to conditions) placed no limit on the length of a remand in custody made pursuant to it. In particular, it was held, a defendant in a criminal case granted bail by the magistrates should be in no worse a position if the prosecution successfully appeal against bail than had he been remanded in custody. But this was not to suggest that a court was obliged to follow s.128A(2) to the letter. Remice was not authority for the proposition that unless a defendant had been present at the hearing of a successful prosecution appeal against the grant of bail, the defendant could be remanded in custody for no longer than eight clear days. It was further held in Asliturk that art. 5 of the ECHR in no way entitles a district judge (at a subsequent remand hearing) to review the decision of a High Court judge made on appeal under s.1 of the 1993 Act. As a matter of general principle, the ruling of an appellate court in a particular case is binding on the court of first instance whose decision was challenged by means of the appeal should the court of first instance then have any further dealings with the case concerned; the remedy of a person dissatisfied with a ruling of the appel​late court is not to go back to the court of first instance and ask it in effect to disregard the appellate court’s decision; rather, he should make a further application to the High Court judge to set the order aside or appeal to the Court of Appeal. Acknowledging, in Asliturk (a) that the power of a magistrates’ court, under s.128(3C) of the 1980 Act, to remand a person in custody in his absence depended on there having been a prior adjournment of the case under one of specified provisions of that Act (including, in particular, s.10), and (b) that the Extradition Act 2003, s.77, provided that ‘at the extradition hearing,’ the court enjoyed the same powers as it would have had on the summary trial of an information, the court suggested that this raised the possibility that there was a lacuna in the leg​islation. This was that where a fugitive was remanded in custody at a first hearing under s.72 and then not produced to the court on the remand date, there would be no power of further remand, s.128(3C) having no application because it depended on a prior adjournment under s.10, and the extradition court’s power to adjourn under that section not being triggered until the ‘extradition hearing.’ However, the court suggested, this was surely unintended by Parliament, and it was at least arguable that it might be resolved by a liberal interpretation of ‘extradition hearing’ in s.77(1) to include extradition proceedings generally (although this would require a wider interpretation of those words than the 2003 Act elsewhere contemplated). The editor of Criminal Law Week observes: ‘In relation to the possible lacuna, Maddison J. suggested that the practical solution would be to ensure that the “extradition hearing” is formally opened as soon as possible. However, this clearly has its limitations, because section 128(3C) can only bite where there has been a prior adjourn​ment under section 10. If, as here, it is at the first remand date that the fugitive is not produced, then this solution will be of no avail. Even if it were open to the court to open the extradition hearing then and there, this would not be sufficient as there has to have been a prior adjournment to trigger section 128(3C) (although it should be noted that his Lordship himself appears to have been of the view that this would be sufficient . . .). The really practical solution is, of course, to ensure that those who are remanded in custody are produced to court on the remand date. Never mind what was “unintended” by Parliament, this surely is what was “intended”. If Parliament now wishes to reflect the reality that the prosecuting and prison authorities are so inefficient that this cannot be guaranteed, then it should legislate to provide that where fugitives are not produced to court when they should be, the court may further remand them in custody for the shortest possible time to allow for their production to court. In matters relating to the liberty of the subject, the courts have no business filling in the gaps’: CLW/11/06/1.
Page 316, para. 7.2.4
(Children and young persons)

Insert new section:
7.2.4.3 Bail decisions relating to persons aged under 18 who are accused of offences mentioned in Schedule 2 to the Magistrates' Courts Act 1980 
The Criminal Justice and Immigration Act 2008, .52 and sched.12 (2) inserts in the BA 1976 new s.9A, which provides as follows:

(1) This section applies whenever— 

(a) a magistrates’ court is considering whether to withhold or grant bail in relation to a person aged under 18 who is accused of a scheduled offence; and 

(b) the trial of that offence has not begun. 

(2) The court shall, before deciding whether to withhold or grant bail, consider whether, having regard to any representations made by the prosecutor or the accused person, the value involved does not exceed the relevant sum for the purposes of section 22. 

(3) The duty in subsection (2) does not apply in relation to an offence if— 

(a) a determination under subsection (4) has already been made in relation to that offence; or 

(b) the accused person is, in relation to any other offence of which he is accused which is not a scheduled offence, a person to whom Part 1 of Schedule 1 to this Act applies. 

(4) If where the duty in subsection (2) applies it appears to the court clear that, for the offence in question, the amount involved does not exceed the relevant sum, the court shall make a determination to that effect. 

(5) In this section— 

(a)  ‘relevant sum’ has the same meaning as in section 22(1) of the Magistrates’ Courts Act 1980 (certain either way offences to be tried summarily if value involved is less than the relevant sum); 

(b)  ‘scheduled offence’ means an offence mentioned in Schedule 2 to that Act (offences for which the value involved is relevant to the mode of trial); and 

(c)  ‘the value involved’ is to be construed in accordance with section 22(10) to (12) of that Act
Page 320, para. 7.4.1
(Illness or accident)

Lord Justice Thomas, in the Judicial Communications Office note issued on 5 May 2006 (see above, new para 3.4.8), stated that proper evidence must be supplied if a defendant claims he is unwell and unable to attend court. The standard ‘off-work’ or ‘unfit to work’sick note will generally not establish that a person is too ill to attend court, There should normally be a letter from a doctor expressly stating that the defendant is too ill to attend court and should be provided to the court before the date the defendant is due to appear. A letter can be followed up by a telephone call from the Clerk or legal adviser to the surgery if the court has doubts about its validity. Unless there is such evidence, the court should consider proceeding in the defendant’s absence.

Page 321, para. 7.4.3

(Enlargement of surety when defendant on bail fails to appear)

MCR 1981, r.84(1) is now CPR 2005, r.19(8)(1).
Pages 327
Insert the following new section
7.5.8 Variation of arrangements for bail on committal to Crown Court

Where a magistrates’ court has committed or sent a person on bail to the Crown Court for trial or under any of the enactments mentioned in r.43.1(1) of the CPR 2005 (ie the Vagrancy Act 1824, PCC(S)A 2000, ss.3, 6, 116(3)(b), or 120(2)(a) or the BA 1976, s.6) and subsequently varies any conditions of the bail or imposes any conditions in respect of the bail, the magistrates’ court officer must send the Crown Court officer a copy of the record made in pursuance of s.5 of the BA 1976 relating to such variation or imposition of conditions: CPR 2005, para 19.21 (formerly MCR 1981, r.93). See also section 5 of the Bail Act 1976. For the equivalent provision where a defendant is transferred to the Crown Court, see r.11(4).

Pages 351 to 365
CCR 1982, r.19, is now CPR 2005, r.19(18). CCR 1982, r.20, is now CPR 2005, r.19(22).

Chapter Eight: The Jurisdiction of the Crown Court
Pages 350, para 8.1 

(Categories of person to whom the Crown Court may grant bail)

In (g)(ii), after “of trial” insert “(s.10(1)) and for sentence (s.10(3)”

Pages 357 and 358, para 8.4.8 

(Application to be in chambers)

Line 8, after “the wishes of the defendant.” insert:

    In R. (Malik) v. Central Criminal Court and Crown Prosecution Service, unreported, June 27, 2006 (see CLW/06/26/3), the Divisional Court considered the question whether applications for bail during a trial on indictment were required to be held in open court and declared the following propositions: 

· applications for bail should ordinarily be heard in public, unless it is necessary to depart from the principle of open justice in the interests of justice itself; whether it is necessary to hear the application in private is a question of judgment and not an exercise of discretion; 

· there will be cases where an application can be heard in public without any substantial risk that the position of either party at trial, or that of any third party, will be prejudiced; but there will also be many cases where there are good reasons for the court to sit in chambers, and a few where it may need to sit in private; among the former will be those where the delay involved in arranging a public hearing would defeat the purpose of the application; other reasons for a private hearing may be that it will be necessary for the prosecution to rehearse a damaging case against the defendant or a co-defendant, that they may have to give detailed reasons for a fear that he will abscond, that they may have to detail his previous convictions, or they may have to reveal personal and confidential information about the defendant or prosecution witnesses or others; 

· whilst this might affect day-to-day practice at many locations of the Crown Court, it did not follow that bail hearings would have to be listed and called on in open court and then adjourned to chambers if, and only if, a case was made for doing so; applications may be listed on the provisional assumption that the interests of justice would call for a closed hearing, so long as there is the possibility of an application (normally by the parties, but also legitimately by the press or other third parties) being made to sit in public;
At end of paragraph add on

In Reinprecht v Austria 44 E.H.R.R.797(39), E.C.H.R. (12/04/2006) it was stated that whereas art. 5(4) requires a hearing to be held to determine the lawfulness of pre-trial detention, it does not as a general rule require the hearing to be in public, although a public hearing may be required in particular circumstances. While art. 6(1) applied at the pre-trial stage, it was only concerned with procedural failures which would compromise the fairness of the proceedings as a whole, and holding a pre-trial detention hearing in private was not such a matter. Article 5(1)(c) and (4) sought to protect the individual against arbitrary detention, and, to that end, contained more flexible procedural requirements than art. 6, while being more stringent as to the requirement for speediness. There was some force in the argument that if pre-trial detention hearings were to be held in public, there could be negative effects on speediness. Convention articles had to be given a harmonious interpretation and there would be disharmony if more stringent requirements (in particular, as to the need for a public hearing) were to be derived from the civil head of Article 6 than those imposed by the thorough protection system in relation to criminal proceedings under art. 5(4) and the criminal head of art. 6.
Page 360, para. 8.5
(Prosecution Appeal Against Grant of Bail)

For a critique of the Bill which led to the BAA 1993 see Hucklesby, A., ‘Unnecessary legislative changes’  New Law Journal, 19 February 1993, pp.233-234, and 255. See also Ames, J. ‘Bail measures fail to impress,’ Law Society Gazette, 4 March, 1992; Ames, J., ‘Green light for bail Bill,’ Law Society Gazette, 16 June, 1993.

Pages 361 to 365
CCR 1982, r.11A, is now CPR 2005, r.19.17. The Criminal Procedure (Amendment) Rules 2007 (S.I. 2007 No. 699), r.14, has amended rule 19.17 of the 2005 rules by substituting the following new paragraph (11): 

‘(11) The notices required by paragraphs (3), (5), (7) and (9) of this rule may be served under rule 4.6 (service by fax, e-mail or other electronic means) and the notice required by paragraph (3) may be given by telephone.’

Page 362, para. 8.5.4.7

(Service by magistrates’ court of relevant records on the Crown Court)

MCR 1981, r.90A, is now CPR 2005, r.19(10).

Pages 362-363
MCR 1981, r.93A, is now CPR 2005, r.19(16).

Page 364, para. 8.5.7.5

(Defendants not acting in person not normally permitted to be present at the hearing)

In Allen v. United Kingdom, unreported, March 30, 2010, E.C.H.R., the applicant’s request to attend the hearing of a prosecution appeal had been refused pursuant to the CRP 2005, r. 19.17(4). Held, she had not been afforded the same guarantees as she had been at first-instance, in volation of art. 5(4). Bearing in mind that there was no evidence of any compelling reasons rendering her presence undesir​able or impracticable from a logistical sense, that she was, in accordance with domestic law, deprived of her liberty from the moment the prosecution announced their intention to appeal and that the period of pre-trial detention was likely to be lengthy, given the gravity of the charges, and in light of the fundamental importance of the right to liberty in issue, fairness required that her request to be present at the appeal should have been granted. The Crown Court judge had refused the application for the defendant to be present on the ground that there was nothing to be gained from her presence (he expressly left open the possibility of ordering her to be present if he felt that there was some matter on which she should have the opportunity to give evidence). Concurring with the majority Judge Bonello observed: ‘The presence of the accused in court cannot be judged exclusively by reference to its usefulness to the decision-making process, but rather by reference to the right of accused persons to follow, and, if need be, to participate in events which concern them more than they do anyone else.’
Page 366, para. 8.5.7.11

(Period of remand upon successful prosecution appeal)

On an appeal by the prosecution under the Bail (Amendment) Act 1993, s.1, although ss.128 and 128A of the MCA 1980 do not directly bind the Crown Court, that court should act consistently with those sections and accordingly any remand for more than eight days would have to be made in compliance with the provisions of s.128A(2): Remice v. Governor of HM Prison Belmarsh [2007] Crim.L.R. 796, D.C., 27 March, 2007 (habeas corpus granted); R v Governor of Pentonville Prison, Ex parte Bone, 159 J.P. 111, D.C., and R v Szakal [2000] 1 Cr.App.R. 248, D.C., followed.
Chapter Ten: The Jurisdiction of the High Court
Page 415, para. 10.3.3.1
(Refusal of bail not of itself a matter for judicial review)

In R (M.) v Isleworth Crown Court and HM Customs and Excise, unreported, 2 March, 2005. DC, the court conjectured that the rationale behind the decision in R v Croydon Crown Court, ex p. Cox [1997] 1 Cr App R 20, DC, that the refusal of bail was not susceptible to judicial review, was the availability which then existed of the alternative remedy of an application to a High Court judge in chambers. That jurisdiction had now been abolished by s.17 of the CJA 2003 but, the court cautioned, although the right to subject a Crown Court bail decision to judicial review had been expressly preserved by virtue of s.17(6)(b) of the Act, that jurisdicion had to be exercised sparingly. It would, said the court, be ironic and retrogarade if, having abolished a relatively short and simple remedy on the basis that it amounted to wasteful duplication, Parliament had, by a side wind, created a more protracted and expensive remedy of common application. Such applications should be applied on robustly applied Wednesbury principles [see main volume, p.167, para 3.2.2.2] and it should always be kept in mind that Parliament had understandably vested the decision in the Crown Court who had everyday experience of, and feel for, bail applications. Where, therefore, a decision as to bail could not be classified as perverse, notwithstanding that the High Court would have granted bail on the facts, the application would be dismissed. See also R (A.W.) v Kingston-upon-Thames Crown Court, unreported, 15 April, 2005, DC for the remission of a case to the Crown Court where the judge had failed to exercise his proper discretion as to bail (see above noter-up to page 81, para 1.5.6). However, in R. (Thompson) v Central Criminal Court [2006] Admin. Ct. Dig. 31(9); [2005] EWHC 2345 (Admin), QBD, Collins J. expressed the view that although it had been suggested in R (M.) v Isleworth Crown Court and HM Customs and Excise that a ‘super-Wednesbury’ approach should be adopted (that is, that Wednesbury should be applied ‘robustly’) it was not necessarily helpful to put a gloss on the rationality test, and that the better test was the decision was within the bounds of what could be regarded as reasonable. It followed that the approach to the grant of bail in the BA 1976, sch. 1, para 2(1), was entirely consistent with that which the ECtHR regarded as proper, that is to say that bail must be granted unless there were good reasons to refuse it (Letellier v France (2005) 14 EHRR 83; Kalay v Turkey unreported, September 22, 2005). The issue under para 2(1) was not whether bail should be granted, but whether it was necessary for the defendant to be in custody. Custody was necessary where the court decided that, whatever conditions could reasonably be imposed, there were nonetheless substantial grounds for believing that the defendant would either fail to surrender, commit an offence, interfere with witnesses, or otherwise obstruct the course of justice. For the purpose of deciding whether custody was necessary, decisions on the ECHR required that although the likely sentence was a matter to be taken into account, the risk of absconding on account of the severity of the potential sentence had to be assessed in the light of other relevant factors as well, including consideration of whether suitable conditions would make it unnecessary to remand in custody. In the submission of the commentator James Richardson the court’s assumption that the European jurisprudence was such that a decision as to the existence of an unacceptable risk of absconding could not be made by reference to the severity of the potential penalty alone ‘slightly misstates the point’ (CLW/06/09/1) and that it is permissible to conclude that there is an unacceptable risk of absconding where the only factor pointing to the likelihood of the defendant absconding is the severity of the likely penalty on conviction. Richardson observes:

  ‘What the European jurisprudence requires is that no such decision is taken without having regard to any counterveiling coniserations. The motivation to abscond may be extremely strong, but there may be considerations making actual flight unlikely: the charge may, for example, be contested, and the evidence may be tenuous, the defendant may be physically handicapped or the mother of infant children or wo well-known or distinctive as to make successful flight improbable. Where, however, there are no counterveiling considerations, it is submitted that it is indeed open to a court to find that custody is necesssary because of the unacceptable risk of flight, the motivation to flight being almost irresistible for, say, a person charged with murder who, if convicted, is liekly to receive a “whole-life” minimum term.’ 

With respect to Richardson, it is difficult to see the distinction between his enlightening interpretation of the Strasbourg case law and that of the court. 

Page 417, para. 10.3.4
(Judicial review following estreatment of bail in the Crown Court)

Notwithstanding the opinion of James Richardson that signing of the indictment is the decisive watershed (see main text, commenting at CLW/98/16/22 on R v Harrow Crown Court, ex p Perkins, R v Cardiff Crown Court, ex p. M (a Minor) (1998) 162 JP 527, DC; opinion reiterated at CLW/05/14/2), the court in R (M.) v Isleworth Crown Court and HM Customs and Excise, [2005] EWHC 363 (Admin), 2 March, 2005, DC, preferred to be bound by the authority of the House of Lords in deciding that an application for judicial review in respect of bail in the Crown Court did not fall within the exclusion of judicial review in respect of ‘matters relating to trial on indictment’ under s.29(3) of the SCA 1981, and that to the extent that R v Serumaga, The Times, 28 February, 2005, CA, suggested otherwise it was erroneous. In R. (Thompson) v Central Criminal Court [2006] ACD31(9), QBD, Collins J. said that the conclusion in R (M.) v Isleworth Crown Court and HM Customs and Excise that jurisdiction had not been ousted ‘may sound somewhat surprising.’ Richardson observes at CLW/06/09/1 that ‘it is perhaps even more suprising that he did not entertain full argument on the point, as it was not argued in the Isleworth case.’ He persists in ventilating what might be thought to have become something of a hobby horse:

   ‘Suppose a judge were to refuse bail once the jury retired to consider their verdict, would the High Court entertain an application for judicial review on the basis that such decision did not relate to trial on indictment? If his Lordship’s approach to the test for review (was the decision one that can be regarded as reasonable?) is to become the measure, then it is inevitable that there is going to be a long queue of applications in the High Court. Furthermore, it is equally inevitable that it will all end in tears. The courts have a long history of failing to give effect to legislation intended to oust or restrict their jurisidiction; and Parliament has an equally long history of predictable response. Further legislation will be forthcoming, and in order to ensure the achievement of the original purpose, its reach is likely to extend way beyond the true intent of the emasculated legislation.’ 

Judicial review is the request for an adjudication on the overall reasonableness or otherwise of a Crown Court bail decision, including the criteria which go to make up the decision. It is not primarily concerned with the judge’s subjective opinion on the merits. That is the essential distinction between judicial review and the old judge in chambers jurisdiction.

    In R. (Malik) v. Central Criminal Court and Crown Prosecution Service, unreported, June 27, 2006, D.C., it was held that a decision as to the manner in which the Crown Court deals with an application for bail, such as to hear it in private, is ‘truly collateral’ to the indictment of the defendant and is, accordingly, not excluded from judicial review by the Supreme Court Act 1981, s.29(3). Richardson comments (CLW/06/26/3): 

   
‘As to the first point, the Crown Prosecution Service chose (no doubt, for good reason) not to argue the contrary, and the first respondent did not appear. The point therefore remains open. The suggestion that decisions as to the manner in which bail hearings are conducted are “truly” collateral to the trial of the indictment has some superficial attraction, but, in practice, it is impossible to separate decisions on the substantive question as to whether to grant bail or not from procedural issues. Once an indictment is in existence, it is submitted that any decision as to bail falls within the jurisdiction of the Crown Court “in matters relating to trial on indictment”. Is it seriously to be contemplated that a decision of a trial judge as to bail during the trial itself is to be liable to judicial review on procedural grounds?’ 
In R. (Fergus) v. Southampton Crown Court, unreported, December 4, 2008, Q.B.D. (Silber J.), the claimant had been charged with possession of a Class A drug with intent to supply, possession of criminal property and possession of canna​bis, had been granted bail by a magistrates’ court and had complied with all the bail conditions. In the Crown Court a judge withdrew bail, despite the fact that it had never been opposed by the prosecution, on the basis that the first charge was a ‘very serious matter’ and that the claimant had a number of previous convictions. It was held that any decision to withdraw bail must explain why bail should be withdrawn, and the rea​sons must relate to the particular facts. A mere recitation of one of the statutory grounds for refusing bail was insuf​ficient and the withdrawal of bail was irrational. 
In commentary on the decision (CLW/09/07/1) it was once again pointed out that no argument was presented as to whether the High Court had jurisdiction to entertain the application, having regard to the exclusion of the jurisdiction of that court in respect of “matters relat​ing to trial on indictment” under section 29(3) of the Supreme Court Act 1981 (Archbold, 2009, § 7-4). Reference was again made to R. (Thompson) v. Central Criminal Court [2006] A.C.D. 31(9), Q.B.D. (CLW/06/09/1), in which Collins J.had  said that the point had been decided in R. (M.) v. Isleworth Crown Court and H.M. Customs and Excise, unreported, March 2, 2005, D.C. (CLW/05/14/2), whilst commenting that the conclusion that the High Court’s jurisdiction in matters relating to bail had not been ousted ‘may sound somewhat surprising.’ The CLW commentator writes that the reality, however, is that in none of the earlier cases had the High Court heard any, let alone full, argument on the jurisdiction issue. Since the decision whether a defendant charged on indictment should be on bail or in custody pending, and then during, his trial, so manifestly is a matter ‘relating to trial on indictment’, the overall failure of the prosecution to present any argument to the contrary in any of these cases is an abdication of their responsibility. The consequence is that deci​sions made without proper argument become set​tled law, although they are bad law. This, in turn, leads to further legislation which, inevitably, is not drafted so as to achieve what was originally sought to be achieved (because that has failed); rather, it will be drafted in terms that go even further than the original legislation. The CLW commentator further notes that even in the Isleworth case, he court said no more than that a decision made ‘at an early stage’ in proceedings sent for trial was not caught by s.29(3). In the instant case, the claimant had been arraigned by the time of the decision in question.

Page 424, para 10.3.9 

(Judicial review decision)
Insert new section:

10.3.9.3  Disposal of the substantive issue forthwith at the permission application 

It was stated in R (Thompson) v Central Criminal Court [2006] ACD31(9), QBD that where an application is made for judicial review of a refusal of bail the proper approach of the High Court is to direct a speedy oral hearing of the permission application with a view to disposing of the whole matter then and there: (a) if there is merit the court should grant permission and immediately direct the Court Court to reconsider the matter based on the judgment given, which may effectively direct that bail be granted; (b) refuse permission if there is no arguable case; or (c) grant permission and refuse the claim.

Page 425 

Insert new section:

10.4   Grant of bail upon judicial review for unlawful return to prison 

In judicial review proceedings brought by the claimant (R. (Stellato) v. Secretary of State for the Home Department [2007] 1 W.L.R. 608, C.A. (Civ. Div.), the Court of Appeal ordered, on December 1, 2006, that the claimant’s recall to prison on January 6, 2006 had been unlawful, that his detention since then had been unlawful, and that he was entitled to immediate release, but had also ordered a stay of this aspect of its judgment until midday on December 21, 2006 (pending appeal by the government), and granted bail to the claimant on certain conditions. The claimant refused to comply with those condi​tions, was arrested and returned to prison on December 7, 2006. The Court of Appeal, on December 8, 2006, subsequently ordered that the claimant’s bail was revoked and that the claimant was to remain in custody until “at least” midday on December 21, 2006. The House of Lords ordered that the Court of Appeal’s stay be continued pending the determination of the government’s appeal. On February 28, 2007, the House of Lords (R. (Stellato) v. Secretary of State for the Home Department [2007] 2 A.C. 70, H.L.) upheld the Court of Ap​peal’s substantive decision and the claimant was released unconditionally. It was held that there was no legal authority for the claimant’s detention between December 7, 2006, and Feb​ruary 28, 2007. Neither the stay nor the revocation of bail provided such legal authority. The effect of the stay, while in force, was that there was no order of the court requiring the claimant’s release, but it did not mean or follow that the respondent was required or authorised to detain the claimant in custody. A grant of bail is not an order for the detention of the person to whom it is granted, but a grant of liberty to someone who would otherwise be detained, and the legal justification for his detention must be found elsewhere. Statutory provisions may impose obligations on a person granted bail, such as section 3(1) of the Bail Act 1976, which requires a person granted bail in criminal proceedings to surrender to custody, but no such statutory provisions applied where the grant of bail was made in civil proceedings, as here. Therefore it followed that the claimant was entitled to damages under Article 5(5) of the ECHR (right to liberty and security) and ss. 6 and 8 of the HRA 1998 for his wrongful detention. While art 5(1)(b) could be interpreted as applicable to the claimant’s failure to comply with the conditions of the Court of Appeal’s order granting bail, this would attribute to a grant of bail an authority to detain the person granted bail when there was no underlying legal basis for his detention. A failure or refusal to comply with the conditions of bail, at least in civil proceedings, was not non-compliance with an order of a court for the purposes of art 5(1)(b). In Stellato v. Ministry of Justice, The Times, February 28, 2011, C.A. (Civ. Div.) (14/12/2010), it was held that common law damages for false imprisonment were not available in respect of the claimant’s detention between December 7 and midday on December 21, 2006, because such detention had been au​thorised by an order of a court of unlimited jurisdiction (the Court of Appeal’s order of December 8, 2006). But he was entitled to such damages in respect of his detention from December 21, 2006. The Court of Appeal’s order did not, notwithstanding the words “at least”, authorise the claimant’s detention after midday on that day (and nor did the continuation of the stay by the House of Lords), and the decision to detain him thereafter was that of the respondent.

Chapter Eleven: Vulnerable suspects and defendants
Page 431, para. 11.1.5.4
(Removal of charged juveniles to local authority accommodation)

In R. (M.) v Gateshead Council, The Independent March 17, 2006, C.A. (Civ. Div.) it was held that where a local authority received a request from the police under s.38(6) of the PACE Act to receive a juvenile, whom a custody officer had authorised under subs-(1) to be kept in police detention, the authority was under a duty, pursuant to s.21(1) of the CA 1989, to provide accommodation in resonse to such a request, regardless of whether or not the juvenile was within its area at the time of the request, but there was no absolute duty to provide secure accommodation where such acommodation was requested, merely a duty to provide accommodation.  

Page 436, para. 11.1.8 
(Remand to local authority accommodation of children or young persons not posting a special risk to the community)

Section 61 of the Violent Crime Reduction Act 2006 amends s.23(1) of the Children and Young Persons Act 1969 so as to extend the application of the section to cases where a child is sent for trial in the Crown Court. The has not yet come into force but the Act received Royal Assent on 8 November 2006 (together with nineteen other statutes!).

In lines 3 and 4 of the text of the original work the words “unless he is remanded to a remand centre or a prison in pursuance of s.23(4)(b) or (c) (see para 11.2.9.3 below)” were included in error and should be disregarded.

In line 10, delete “s.23(4)(b) or (c)” and insert “alternate subs. (4) of s.23, introduced by CDA 1998, s.98(2) to modify the rules in respect of relevant 15 and 16 year-old male persons” 

Page 442, para. 11.1.9.3 
(Males aged 15 or 16: eligibility for remand to remand centre or prison or to secure local authority accommodation)

In line 20 of the original text, the sentence beginning “The replacement second-limb condition . . .” was ambiguous and was not intended to imply that the requirement for a recent history of absconding had been deleted by the CJPA 2001 amendments. Accordingly, the words “condition is” should be replaced by the words “condition retains the requirement for a recent history of absconding but now provides”.

As to the criteria of risk set out in substitute s.23(5AA), the editors of Archbold, in their commentary on substitute s.23(5) and s.23(5AA) incisively pointed out at para. 3-74 that in contrast with the version of those sections which apply to children of 12 and above and other young persons in general, substitute s.23(5) applicable to certain males of 15 and 16 contains no reference to the conditions prescribed by substitute subs. (5AA), by way of importing those conditions into the operation of substitute subs. (5). In the absence of the reference in substitute subs. (5) to substitute subs. (5AA) the words in subs. (5AA) ‘The condition mentioned in subsection (5)’ are, as the editors correctly observe, strictly speaking ‘meaningless,’ and quite plainly indicate a drafting error. In R (M) v Inner London Crown Court [2006] EWCA 2497 (Admin), 22 June 2006, the Divisional Court sought to correct it by holding that based on ‘the legislation as a whole’ (para. 22) Parliament must have intended that substitute subs.(5) should be read as incorporating a reference to the condition in subs. (5AA) and the court construed it accordingly. In his commentary in Criminal Law Week (CLW 06/40/6) James Richardson, general editor of Archbold, observes that while the decision “almost certainly reflects the intent of the legislator . . . the court’s assertion that this is what was enacted is unsustainable.” With respect, the evident thrust and intent of statutory wording may well suffice to overcome an obvious drafting flaw and so ‘enact’, in the sense of giving effect to, a given proposition clearly intended. If there is a choice between characterising a passage in a statute as “meaningless” and giving it meaning by the simple exercise of reading in words which are plainly intended to be there, the latter must be the preferable option. Such is the long history of judicial intepretation. Giving judgment based on ‘the legislation as a whole’ McCombe J. stated:

   “In enacting the modifications, did Parliament intend the secure accommodation requirement only to apply to cases of potential serious harm to the public (in other words, should subsection (5AA) be deleted) or did it intend to repeat the old law and continue the two cases for secure accommodation, ie the risk of serious harm or imprisonable offences? [para. 21] 

It is perhaps unfortunate that McCombe J. did not use a more exact expression than “old law,” suggesting at first blush the law as it stood prior to the amendments made by the CJPA 2001. However, it is clear from the judgment that he was simply referring to the “unmodified” (albeit 2001 amended) s.23(5) and (5AA) applicable to children of 12 and above and young persons in general, in contrast with the special “substitute” or modified provisions applicable to 15 and 16 year old males to whom those substitute subsections apply. The term “original” might have been more accurate.

Page 451, para 11.2.2.1
(Remand to hospital instead of in custody)
Section 5 of the Mental Health Act 2007 amends the MHA 1983, s.36, by making the availability of appropriate medical treatment a requirement for an order under the section. Section 3(4) of the MHA 2007 defines ‘appropriate medical treatment’ as follows:  ‘In this Act, references to appropriate medical treatment, in relation to persons suffering from mental disorder, are references to medical treatment which is appropriate in his case, taking account of the nature and degree of the mental disorder and all other circumstances of his case.’

Page 453, para 11.2.3.4
(Power to make a hospital order in the detainee’s absence)

Section 5 of the Mental Health Act 2007 amends the MHA 1983, s.51(5), by making the availability of appropriate medical treatment a requirement for an order under the section. See above supplemental note to para 11.2.2.1 for definition of ‘appropriate medical treatment.’

Page 453, para 11.2.4.1
(Executive transfer to hospital of unsentenced prisoners)

Section 5 of the Mental Health Act 2007 amends the MHA 1983, s.48, by making the availability of appropriate medical treatment a requirement for an order under the section. See above supplemental note to para 11.2.2.1 for definition of ‘appropriate medical treatment.’

Page 454, para 11.2.4.5
(Remittal where treatment no longer needed or possible)
Add on:

Where a magistrates' court directs, under the MHA 1983, s.52(5), that a transfer direction under section 48 of that Act in respect of a person remanded in custody by a magistrates’ court shall cease to have effect, the court officer must give notice in writing of the court’s direction to the managers of the hospital specified in the Secretary of State's direction and, where the period of remand has not expired or the person has been committed to the Crown Court for trial or to be otherwise dealt with, to the Governor of the prison to which persons of the sex of that person are committed by the court if remanded in custody or committed in custody for trial: CPR 2005, r.19(15), formerly MCR 1981, r.110. As to the requirement to give notice to the prison governor and hospital authorities when a defendant subject to a transfer direction is transferred, committed or sent to the Crown Court for trial, see CPR 2005, 11.3 and 19.20.

New section:
11.2.4.5A Notices on committal of person subject to transfer direction

Where a transfer direction has been given under the MHA 1983, s.48in respect of a person remanded in custody by a magistrates’ court and, before the direction ceases to have effect, that person is committed or sent for trial, a magistrates’ court officer shall give notice (a) to the governor of the prison to which persons of the sex of that person are committed or sent by that court if committed or sent in custody for trial, and (b) to the managers of the hospital where he is detained: CPR 2005, para. 19.20, formerly MCR 1981, r.10. (For the equivalent provision where a defendant is transferred for trial see r.11(3).) 

Chapter Twelve: Custody Time Limits
Page 459, para. 12.2.2.3.

(Exception in cases of homicide or rape where the accused has a previous such conviction (section 25 of the Criminal Justice and Public Order Act 1994) 

The decision of the Divisional Court in R(O) v Harrow Crown Court has now been upheld by the House of Lords: unreported, July 26, 2006, see CLW/06/31/3. Thus, where a court refuses to extend a custody time-limit on the basis that the prosecution had failed to act ‘with all due diligence and expedition’ a subsequent refusal to grant bail in a section 25 case would not necessarily violate art. 5(3), although it would be rare that bail would be refused notwithstanding a refusal to extend a custody time limit. Whilst the approach in cases where violations of art. 5(3) had been upheld by the ECtHR (Stögmüller v Austria, 1 E.H.R.R. 155, and Punzelt v Czech Republic, 33 E.H.R.R. 49) was reflected in the language of section 22(3), that court viewed individual cases from a longer and wider perspective than the narrower question for the domestic court under section 22(3). As other cases before the ECtHR demonstrated (Contrada v. Italy, unreported, August 24, 1998, and Grisez v. Belgium, 36 E.H.R.R. 854(48)), an identifiable lack of due diligence did not necessarily lead to a finding of a violation of Article 5(3). The ultimate question was whether the total length of detention pending trial appeared excessive.
Page 479, para. 12.5.13.6
(European Convention on Human Rights)

‘Due diligence’ cannot be equated to ‘special diligence’ so that where the authorities displayed special diligence (see p.21, main volume) in progressing the applicant’s case any delay attributable to them did not, in the circumstanc​es, exceed what was reasonable: O’Dowd v. United Kingdom, unreported, September 21, 2010, E.C.H.R.
Page 481, para. 12.5.14
(Good and sufficient cause: (h) Defendant’s needs)

In R. (Dawes) v Nottingham Crown Court and another, The Times, 19 January, 2005, DC, the defendant in a “very high cost case” had been unable to obtain the services of counsel because of the refusal of a significant number of barristers during the first half of 2004 to accept instructions under the legislation that provided for their remuneration in such cases. The Crown Court judge had accordingly adjourned the trial and extended the applicable custody time limit and it was held that he was entitled to order a further adjournment and extension after the dispute had been resolved and it had been possible to instruct counsel, so as to allow counsel adequate time to prepare the case. The need for the adjournment and extension could not be said to result from a failure by the state to provide the defendant with proper representation. It was the refusal of the Bar to accept the Government’s conditions for the provision of funded legal representation which had caused the delay. The Criminal Law Week commentator infers (CLW/05/3/3) from the abbreviated press report that the defendant was arguing that the Government’s alleged failure to provide properly funded legal representation amounted to, or gave rise to, a violation of Articles 5 (right to liberty) and 6 (right to legal representation as an aspect of the right to fair trial) of the ECHR. However, he notes that it is not apparent from the report whether the argument related to “good and sufficient cause” for extending the CTL or as a free-standing claim under ss. 7 and 9 of the HRA 1998. The commentator further notes the curiosity of the headnote reference to a ruling that the claimant “could not sue the court” over an extension, suggesting something other than a straightforward application for judicial review. Further, the headnote states that the claimant’s “application for judicial review” of the judge’s decision to adjourn his trial was refused, and that the claim was brought against both the Crown Court and the Crown Prosecution Service. 
Page 481, para. 12.5.14
(Good and sufficient cause: (i) Adminstrative convenience)

It was observed in R (Miah) v Crown Court at Snaresbook, unreported Divisional Court, 19 October, 2006, that while listing difficulties may amount to a good and sufficient cause for extending a time limit in exceptional cases, it was equally clear that this this not encompass routine listing difficulties due to the pressure of work on the normal pressure or work on the Crown Court. The leading authority is now R (Gibson and another) v Winchester Crown Court (CPS and another intervening) (2004) 1 WLR 1623, D.C.; CLW /04/10/5, in which the court (per Lord Wolfe CJ) provided a pragmatic and helpful approach to the difficult question that has to be answered by judges in the Crown Court when deciding whether to extend custody time limits. The following further guidance was given in Kalonji v. Wood Green Crown Court [2008] A.C.D. 36(11), D.C. (19/10/2007).  Where there are real pres​sures on a court which have been created by exceptional circumstances, the court should be careful to examine what the reason is and the proposed solution to it. It should then make a judgment as to whether or not it can properly be said that (a) the reason is one which is exceptional and (b) the steps that are proposed to alleviate it appear to have a prospect of success. If it can, then there may be a good and sufficient cause for an extension within the meaning of section 22(3)(a)(iii) of the POA 1985. However, if the delays which are being experienced by a court are not being alleviated by any steps that are being taken, the judge may be forced to conclude that there is a systemic failure to be able to provide for trials within the custody time limits, such that the position is analogous to that in R. (Bannister) v. Crown Court at Guildford and C.P.S., unreported, January 29, 2004, D.C., where it was said (per May L.J.) that, if there is such a systemic failure, then listing difficulties in a routine case are not a good and sufficient cause for an extension.
Page 485, para. 12.5.15.4
(Due diligence and expedition: illustrative cases)

In R. (Alexander) v. Isleworth Crown Court [2009] Crim.L.R. 583, D.C. (15/01/2009) it was held that the prosecution had acted with all due diligence and expedition where (i) they had waited until the defence had disclosed the second medical report as to the fitness of the defendant to plead before instructing their own expert (the Criminal Procedure (Insanity) Act 1964, s.4(6), requiring that the issue of unfitness to plead shall not be determined “except on the written or oral evidence of two or more registered medical practition​ers”), (ii) that second report had only been disclosed by the defence a few days before the first date fixed for the fitness to plead hearing, (iii) the expert eventually instructed by the prosecution herself fell seriously ill before she could produce a report in time for the second date fixed for the fitness to plead hearing, and (iv) they had then waited until the ineffective fitness to plead hearing (about three weeks) before instructing a new expert. As to (i), the practice of the prosecution waiting for the second medical report before instructing their own expert should, in general, be condoned, although there may be particular or unusual circumstances which militate against the practice that might need further exploration. As to (iii), the expert falling ill was an exceptional occurrence and the prosecution could not be categorised as acting without due diligence or expedition on account of it. As to (iv), it was not unreasonable to wait until the ineffective hearing before instructing the new expert since it was not until that date that it would be possible to know the new date for the hearing and for which the new expert should be available.
Page 487, para. 12.5.16
(Requirement for separate consideration of (a) good and sufficient cause and (b) due expedition)

On an extension application under s.22(3) of the POA 1985 paragraphs (a)―good and  sufficient cause―and (b)―due diligence and expedition―work in tandem and are both focussed on the need for the further extension. Thus the defendant can only rely on dely prior to the original extension if such delay was the root cause of the need to seek a further extension: R (Thomas) v Central Criminal Court; R (Stubbs) v Sane, The Times, 11 August 2006, DC (7 July). 

Chapter Thirteen: The Role and Duties of the Advocate on Matters of Bail 
Page 512, para. 13.2.9.1
(Solicitors)

A solicitor’s decision to widhraw from trial after D had voluntarily absented himself was not ‘unreasonable’ within the meaning of s.19A, Prosecution of Offences Act 1985 (wasted costs orders) because it could not be inferred that the defendant had expected the solicitor to continue to act for him in his absence and because the solicitor genuinely that it was not in the defendant’s interest for him to continue to represent him: Re: Boodhoo (a solicitor), unreported, 26 January, 2007.

Appendix
Page 536 
(Text of the Bail (Amendment) Act 1993)

Section 1(1A) of the Act has been amended so as to substitute the words ‘the High Court’ for the words ‘a judge of the Crown Court’: Police and Justice Act 2006,s.42, and Sched. 13, para. 28.
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Application to a magistrates' court to vary conditions of police bail
19.1 

(1) An application under section 43B(1) of the Magistrates' Courts Act of 1980[157] shall - 


(a) be made in writing;

(b) contain a statement of the grounds upon which it is made;

(c) specify the offence with which the applicant was charged before his release on bail;

(d) specify, or be accompanied by a copy of the note of, the reasons given by the custody officer for imposing or varying the conditions of bail; and

(e) specify the name and address of any surety provided by the applicant before his release on bail to secure his surrender to custody.


(2) Any such application shall be sent to the court officer for - 


(a) the magistrates' court (if any) appointed by the custody officer as the court before which the applicant has a duty to appear; or

(b) if no such court has been appointed, a magistrates' court acting for the local justice area in which the police station at which the applicant was granted bail or at which the conditions of his bail were varied, as the case may be, is situated,

and, in either case, a copy shall be sent to a custody officer appointed for that police station.


(3) The court officer to whom an application is sent under paragraph (2) above shall send a notice in writing of the date, time and place fixed for the hearing of the application to - 


(a) the applicant;

(b) the prosecutor; and

(c) any surety in connection with bail in criminal proceedings granted to, or the conditions of which were varied by a custody officer in relation to, the applicant.


(4) The time fixed for the hearing shall be not later than 72 hours after receipt of the application. In reckoning for the purposes of this paragraph any period of 72 hours, no account shall be taken of Christmas Day, Good Friday, any bank holiday, or any Saturday or Sunday.

(5) Any notice required by this rule to be sent to any person shall either be delivered to him or be sent by post in a letter and, if sent by post to the applicant or a surety of his, shall be addressed to him at his last known or usual place of abode.

(6) If the magistrates' court hearing an application under section 43B(1) of the 1980 Act discharges or enlarges any recognizance entered into by any surety or increases or reduces the amount in which that person is bound, the court officer shall forthwith give notice thereof to the applicant and to any such surety.

(7) In this rule, "the applicant" means the person making an application under section 43B(1) of the 1980 Act.

[Note. Formerly rule 84A of the Magistrates' Courts Rules 1981[158]. See also section 43B of the Magistrates' Courts Act 1980.]

Application to a magistrates' court to reconsider grant of police bail
19.2 

(1) The appropriate court for the purposes of section 5B of the Bail Act 1976[159] in relation to the decision of a constable to grant bail shall be - 


(a) the magistrates' court (if any) appointed by the custody officer as the court before which the person to whom bail was granted has a duty to appear; or

(b) if no such court has been appointed, a magistrates' court acting for the local justice area in which the police station at which bail was granted is situated.


(2) An application under section 5B(1) of the 1976 Act shall - 


(a) be made in writing;

(b) contain a statement of the grounds on which it is made;

(c) specify the offence which the proceedings in which bail was granted were connected with, or for;

(d) specify the decision to be reconsidered (including any conditions of bail which have been imposed and why they have been imposed); and

(e) specify the name and address of any surety provided by the person to whom the application relates to secure his surrender to custody.


(3) Where an application has been made to a magistrates' court under section 5B of the 1976 Act,


(a) the clerk of that magistrates' court shall fix a date, time and place for the hearing of the application; and

(b) the court officer shall - 


(i) give notice of the application and of the date, time and place so fixed to the person affected, and

(ii) send a copy of the notice to the prosecutor who made the application and to any surety specified in the application.


(4) The time fixed for the hearing shall be not later than 72 hours after receipt of the application. In reckoning for the purpose of this paragraph any period of 72 hours, no account shall be taken of Christmas Day, Good Friday, any bank holiday or any Sunday.

(5) Service of a notice to be given under paragraph (3) to the person affected may be effected by delivering it to him.

(6) At the hearing of an application under section 5B of the 1976 Act the court shall consider any representations made by the person affected (whether in writing or orally) before taking any decision under that section with respect to him; and, where the person affected does not appear before the court, the court shall not take such a decision unless it is proved to the satisfaction of the court, on oath or in the manner set out by rule 4.2(1), that the notice required to be given under paragraph (3) of this rule was served on him before the hearing.

(7) Where the court proceeds in the absence of the person affected in accordance with paragraph (6) - 


(a) if the decision of the court is to vary the conditions of bail or impose conditions in respect of bail which has been granted unconditionally, the court officer shall notify the person affected;

(b) if the decision of the court is to withhold bail, the order of the court under section 5B(5)(b) of the 1976 Act (surrender to custody) shall be signed by the justice issuing it or state his name and be authenticated by the signature of the clerk of the court.


(8) Service of any of the documents referred to in paragraph (7) may be effected by delivering it to the person to whom it is directed or by leaving it for him with some person at his last known or usual place of abode.

[Note. Formerly rule 93B of the Magistrates' Courts Rules 1981. See also section 5B of the Bail Act 1976.]

Notice of change of time for appearance before magistrates' court
19.3 Where - 


(a) a person has been granted bail under the Police and Criminal Evidence Act 1984[160] subject to a duty to appear before a magistrates' court and the court before which he is to appear appoints a later time at which he is to appear; or

(b) a magistrates' court further remands a person on bail under section 129 of the Magistrates' Courts Act 1980[161] in his absence,


it shall give him and his sureties, if any, notice thereof.

[Note. Formerly rule 91 of the Magistrates' Courts Rules 1981.]

Directions by a magistrates' court as to security, etc
19.4 Where a magistrates' court, under section 3(5) or (6) of the Bail Act 1976[162], imposes any requirement to be complied with before a person's release on bail, the court may give directions as to the manner in which and the person or persons before whom the requirement may be complied with.

[Note. Formerly rule 85 of the Magistrates' Courts Rules 1981. See also section 3 of the Bail Act 1976. As to the estreatment of recognizances in magistrates' courts on failure to surrender see section 120 of the Magistrates' Courts Act 1980. For the procedure where a defendant fails to surrender see also direction I.13 in the Practice Direction.]

Requirements to be complied with before release on bail granted by a magistrates' court
19.5 

(1) Where a magistrates' court has fixed the amount in which a person (including any surety) is to be bound by a recognizance, the recognizance may be entered into - 


(a) in the case of a surety where the accused is in a prison or other place of detention, before the governor or keeper of the prison or place as well as before the persons mentioned in section 8(4)(a) of the Bail Act 1976[163];

(b) in any other case, before a justice of the peace, a justices' clerk, a magistrates' court officer, a police officer who either is of the rank of inspector or above or is in charge of a police station or, if the person to be bound is in a prison or other place of detention, before the governor or keeper of the prison or place; or

(c) where a person other than a police officer is authorised under section 125A or 125B of the Magistrates' Courts Act 1980 to execute a warrant of arrest providing for a recognizance to be entered into by the person arrested (but not by any other person), before the person executing the warrant.


(2) The court officer for a magistrates' court which has fixed the amount in which a person (including any surety) is to be bound by a recognizance or, under section 3(5), (6) or (6A) of the 1976 Act[164] imposed any requirement to be complied with before a person's release on bail or any condition of bail shall issue a certificate showing the amount and conditions, if any, of the recognizance, or as the case may be, containing a statement of the requirement or condition of bail; and a person authorised to take the recognizance or do anything in relation to the compliance with such requirement or condition of bail shall not be required to take or do it without production of such a certificate as aforesaid.

(3) If any person proposed as a surety for a person committed to custody by a magistrates' court produces to the governor or keeper of the prison or other place of detention in which the person so committed is detained a certificate to the effect that he is acceptable as a surety, signed by any of the justices composing the court or the clerk of the court and signed in the margin by the person proposed as surety, the governor or keeper shall take the recognizance of the person so proposed.

(4) Where the recognizance of any person committed to custody by a magistrates' court or of any surety of such a person is taken by any person other than the court which committed the first-mentioned person to custody, the person taking the recognizance shall send it to the court officer for that court:

Provided that, in the case of a surety, if the person committed has been committed to the Crown Court for trial or under any of the enactments mentioned in rule 43.1(1), the person taking the recognizance shall send it to the Crown Court officer.

[Note. Formerly rule 86 of the Magistrates' Courts Rules 1981.]

Notice to governor of prison, etc, where release from custody is ordered by a magistrates' court
19.6 Where a magistrates' court has, with a view to the release on bail of a person in custody, fixed the amount in which he or any surety of such a person shall be bound or, under section 3(5), (6) or (6A) of the Bail Act 1976, imposed any requirement to be complied with before his release or any condition of bail - 


(a) the magistrates' court officer shall give notice thereof to the governor or keeper of the prison or place where that person is detained by sending him such a certificate as is mentioned in rule 19.5(2); and

(b) any person authorised to take the recognizance of a surety or do anything in relation to the compliance with such requirement shall, on taking or doing it, send notice thereof by post to the said governor or keeper and, in the case of a recognizance of a surety, shall give a copy of the notice to the surety.


[Note. Formerly rule 87 of the Magistrates' Courts Rules 1981.]

Release when notice received by governor of prison that recognizances have been taken or requirements complied with
19.7 Where a magistrates' court has, with a view to the release on bail of a person in custody, fixed the amount in which he or any surety of such a person shall be bound or, under section 3(5) or (6) of the Bail Act 1976, imposed any requirement to be complied with before his release and given notice thereof in accordance with this Part to the governor or keeper of the prison or place where that person is detained, the governor or keeper shall, when satisfied that the recognizances of all sureties required have been taken and that all such requirements have been complied with, and unless he is in custody for some other cause, release him.

[Note. Formerly rule 88 of the Magistrates' Courts Rules 1981.]

Notice from a magistrates' court of enlargement of recognizances
19.8 

(1) If a magistrates' court before which any person is bound by a recognizance to appear enlarges the recognizance to a later time under section 129 of the Magistrates' Courts Act 1980 in his absence, it shall give him and his sureties, if any, notice thereof.

(2) If a magistrates' court, under section 129(4) of the 1980 Act, enlarges the recognizance of a surety for a person committed for trial on bail, it shall give the surety notice thereof.

[Note. Formerly rule 84 of the Magistrates' Courts Rules 1981. See also section 129 of the Magistrates' Courts Act 1980.]

Further remand of minors by a youth court
19.9 Where a child or young person has been remanded, and the period of remand is extended in his absence in accordance with section 48 of the Children and Young Persons Act 1933[165], notice shall be given to him and his sureties (if any) of the date at which he will be required to appear before the court.

[Note. Formerly rule 12 of the Magistrates' Courts (Children and Young Persons) Rules 1992[166].]

Notes of argument in magistrates' court bail hearings
19.10 Where a magistrates' court hears full argument as to bail, the clerk of the court shall take a note of that argument.

[Note. Formerly rule 90A of the Magistrates' Courts Rules 1981.]

Bail records to be entered in register of magistrates' court
19.11 Any record required by section 5 of the Bail Act 1976[167] to be made by a magistrates' court (together with any note of reasons required by section 5(4) to be included and the particulars set out in any certificate granted under section 5(6A)) shall be made by way of an entry in the register.

[Note. Formerly rule 90 of the Magistrates' Courts Rules 1981. See also section 5 of the Bail Act 1976. As to the general requirement to keep a register, see rule 6.1.]

Notification of bail decision by magistrate after arrest while on bail
19.12 Where a person who has been released on bail and is under a duty to surrender into the custody of a court is brought under section 7(4)(a) of the Bail Act 1976[168] before a justice of the peace, the justice shall cause a copy of the record made in pursuance of section 5 of that Act relating to his decision under section 7(5) of that Act[169] in respect of that person to be sent to the court officer for that court:

Provided that this rule shall not apply where the court is a magistrates' court acting for the same local justice area as that for which the justice acts.

[Note. Formerly rule 92 of the Magistrates' Courts Rules 1981. See also section 7 of the Bail Act 1976.]

Transfer of remand hearings
19.13 

(1) Where a magistrates' court, under section 130(1) of the Magistrates' Courts Act 1980[170], orders that an accused who has been remanded in custody be brought up for any subsequent remands before an alternate magistrates' court, the court officer for the first-mentioned court shall, as soon as practicable after the making of the order and in any case within 2 days thereafter (not counting Sundays, Good Friday, Christmas Day or bank holidays), send to the court officer for the alternate court - 


(a) a statement indicating the offence or offences charged;

(b) a copy of the record made by the first-mentioned court in pursuance of section 5 of the Bail Act 1976 relating to the withholding of bail in respect of the accused when he was last remanded in custody;

(c) a copy of any representation order previously made in the same case;

(d) a copy of any application for a representation order;

(e) if the first-mentioned court has made an order under section 8(2) of the 1980 Act[171] (removal of restrictions on reports of committal proceedings), a statement to that effect.

(f) a statement indicating whether or not the accused has a solicitor acting for him in the case and has consented to the hearing and determination in his absence of any application for his remand on an adjournment of the case under sections 5, 10(1) and 18(4) of the 1980[172] Act together with a statement indicating whether or not that consent has been withdrawn;

(g) a statement indicating the occasions, if any, on which the accused has been remanded under section 128(3A) of the 1980 Act[173] without being brought before the first-mentioned court; and

(h) if the first-mentioned court remands the accused under section 128A[174] of the 1980 Act on the occasion upon which it makes the order under section 130(1) of that Act, a statement indicating the date set under section 128A(2) of that Act.


(2) Where the first-mentioned court is satisfied as mentioned in section 128(3A) of the 1980 Act, paragraph (1) shall have effect as if for the words "an accused who has been remanded in custody be brought up for any subsequent remands before" there were substituted the words "applications for any subsequent remands of the accused be made to".

(3) The court officer for an alternate magistrates' court before which an accused who has been remanded in custody is brought up for any subsequent remands in pursuance of an order made as aforesaid shall, as soon as practicable after the order ceases to be in force and in any case within 2 days thereafter (not counting Sundays, Good Friday, Christmas Day or bank holidays), send to the court officer for the magistrates' court which made the order - 


(a) a copy of the record made by the alternate court in pursuance of section 5 of the 1976 Act relating to the grant or withholding of bail in respect of the accused when he was last remanded in custody or on bail;

(b) a copy of any representation order made by the alternate court;

(c) a copy of any application for a representation order made to the alternate court;

(d) if the alternate court has made an order under section 8(2) of the 1980 Act (removal of restrictions on reports of committal proceedings), a statement to that effect;

(e) a statement indicating whether or not the accused has a solicitor acting for him in the case and has consented to the hearing and determination in his absence of any application for his remand on an adjournment of the case under sections 5, 10(1) and 18(4) of the 1980 Act together with a statement indicating whether or not that consent has been withdrawn; and

(f) a statement indicating the occasions, if any, on which the accused has been remanded by the alternate court under section 128(3A) of the 1980 Act without being brought before that court.


(4) Where the alternate court is satisfied as mentioned in section 128(3A) of the 1980 Act paragraph (2) above shall have effect as if for the words "an accused who has been remanded in custody is brought up for any subsequent remands" there shall be substituted the words "applications for the further remand of the accused are to be made".

[Note. Formerly rule 25 of the Magistrates' Court Rules 1981.]

Notice of further remand in certain cases
19.14 Where a transfer direction has been given by the Secretary of State under section 47 of the Mental Health Act 1983[175] in respect of a person remanded in custody by a magistrates' court and the direction has not ceased to have effect, the court officer shall give notice in writing to the managers of the hospital where he is detained of any further remand under section 128 of the Magistrates' Courts Act 1980.

[Note. Formerly rule 26 of the Magistrates' Courts Rules 1981.]

Cessation of transfer direction
19.15 Where a magistrates' court directs, under section 52(5) of the Mental Health Act 1983[176], that a transfer direction given by the Secretary of State under section 48 of that Act in respect of a person remanded in custody by a magistrates' court shall cease to have effect, the court officer shall give notice in writing of the court's direction to the managers of the hospital specified in the Secretary of State's direction and, where the period of remand has not expired or the person has been committed to the Crown Court for trial or to be otherwise dealt with, to the Governor of the prison to which persons of the sex of that person are committed by the court if remanded in custody or committed in custody for trial.

[Note. Formerly rule 110 of the Magistrates' Courts Rules 1981. As to the requirement to give notice to the prison governor and hospital authorities when a defendant subject to a transfer direction is transferred, committed or sent to the Crown Court for trial, see rules 11.3 and 19.20.]

Lodging an appeal against a grant of bail by a magistrates' court
19.16 

(1) Where the prosecution wishes to exercise the right of appeal, under section 1 of the Bail (Amendment) Act 1993[177], to a judge of the Crown Court against a decision to grant bail, the oral notice of appeal must be given to the justices' clerk and to the person concerned, at the conclusion of the proceedings in which such bail was granted and before the release of the person concerned.

(2) When oral notice of appeal is given, the justices' clerk shall announce in open court the time at which such notice was given.

(3) A record of the prosecution's decision to appeal and the time the oral notice of appeal was given shall be made in the register and shall contain the particulars set out.

(4) Where an oral notice of appeal has been given the court shall remand the person concerned in custody by a warrant of commitment.

(5) On receipt of the written notice of appeal required by section 1(5) of the 1993 Act, the court shall remand the person concerned in custody by a warrant of commitment, until the appeal is determined or otherwise disposed of.

(6) A record of the receipt of the written notice of appeal shall be made in the same manner as that of the oral notice of appeal under paragraph (3).

(7) If, having given oral notice of appeal, the prosecution fails to serve a written notice of appeal within the two hour period referred to in section 1(5) of the 1993 Act the justices' clerk shall, as soon as practicable, by way of written notice (served by a court officer) to the persons in whose custody the person concerned is, direct the release of the person concerned on bail as granted by the magistrates' court and subject to any conditions which it imposed.

(8) If the prosecution serves notice of abandonment of appeal on a court officer, the justices' clerk shall, forthwith, by way of written notice (served by the court officer) to the governor of the prison where the person concerned is being held, or the person responsible for any other establishment where such a person is being held, direct his release on bail as granted by the magistrates' court and subject to any conditions which it imposed.

(9) A court officer shall record the prosecution's failure to serve a written notice of appeal, or its service of a notice of abandonments.

(10) Where a written notice of appeal has been served on a magistrates' court officer, he shall provide as soon as practicable to a Crown Court officer a copy of that written notice, together with - 


(a) the notes of argument made by the court officer for the court under rule 19.10; and

(b) a note of the date, or dates, when the person concerned is next due to appear in the magistrates' court, whether he is released on bail or remanded in custody by the Crown Court.


(11) References in this rule to "the person concerned" are references to such a person within the meaning of section 1 of the 1993 Act.

[Note. Formerly rule 93A of the Magistrates' Courts Rules 1981.]

Crown Court procedure on appeal against grant of bail by a magistrates' court
19.17 

(1) This rule shall apply where the prosecution appeals under section 1 of the Bail (Amendment) Act 1993 against a decision of a magistrates' court granting bail and in this rule "the person concerned" has the same meaning as in that Act.

(2) The written notice of appeal required by section 1(5) of the 1993 Act shall be in the form set out in the Practice Direction and shall be served on - 


(a) the magistrates' court officer; and

(b) the person concerned.


(3) The Crown Court officer shall enter the appeal and give notice of the time and place of the hearing to - 


(a) the prosecution;

(b) the person concerned or his legal representative; and

(c) the magistrates' court officer.


(4) The person concerned shall not be entitled to be present at the hearing of the appeal unless he is acting in person or, in any other case of an exceptional nature, a judge of the Crown Court is of the opinion that the interests of justice require his to be present and gives him leave to be so.

(5) Where a person concerned has not been able to instruct a solicitor to represent him at the appeal, he may give notice to the Crown Court requesting that the Official Solicitor shall represent him at the appeal, and the court may, if it thinks fit, assign the Official Solicitor to act for the person concerned accordingly.

(6) At any time after the service of written notice of appeal under pagraph (2), the prosecution may abandon the appeal by giving notice in writing in the form set out in the Practice Direction.

(7) The notice of abandonment required by the preceding paragraph shall be served on - 


(a) the person concerned or his legal representative;

(b) the magistrates' court officer; and

(c) the Crown Court officer.


(8) Any record required by section 5 of the Bail Act 1976 (together with any note of reasons required by subsection (4) of that section to be included) shall be made by way of an entry in the file relating to the case in question and the record shall include the following particulars, namely - 


(a) the effect of the decision;

(b) a statement of any condition imposed in respect of bail, indicating whether it is to be complied with before or after release on bail; and

(c) where bail is withheld, a statement of the relevant exception to the right to bail (as provided in Schedule 1 to the 1976 Act) on which the decision is based.


(9) The Crown Court officer shall, as soon as practicable after the hearing of the appeal, give notice of the decision and of the matters required by the preceding paragraph to be recorded to - 


(a) the person concerned or his legal representative;

(b) the prosecution;

(c) the police;

(d) the magistrates' officer; and

(e) the governor of the prison or person responsible for the establishment where the person concerned is being held.


(10) Where the judge hearing the appeal grants bail to the person concerned, the provisions of rule 19.18(9) (informing the Court of any earlier application for bail) and rule 19.22 (conditions attached to bail granted by the Crown Court) shall apply as if that person had applied to the Crown Court for bail.

(11) In addition to the methods of service permitted by rule 4.3 (service of documents in Crown Court proceedings), the notices required by paragraphs (3), (5), (7) and (9) of this rule may be sent by way of facsimile transmission and the notice required by paragraph (3) may be given by telephone.

[Note. Formerly rule 11A of the Crown Court Rules 1982[178].]

Applications to Crown Court relating to bail
19.18 

(1) This rule applies where an application to the Crown Court relating to bail is made otherwise than during the hearing of proceedings in the Crown Court.

(2) Subject to paragraph (7) below, notice in writing of intention to make such an application to the Crown Court shall, at least 24 hours before it is made, be given to the prosecutor and if the prosecution is being carried on by the Crown Prosecution Service, to the appropriate Crown Prosecutor or, if the application is to be made by the prosecutor or a constable under section 3(8) of the Bail Act 1976[179], to the person to whom bail was granted.

(3) On receiving notice under paragraph (2), the prosecutor or appropriate Crown Public Prosecutor or, as the case may be, the person to whom bail was granted shall - 


(a) notify the Crown Court officer and the applicant that he wishes to be represented at the hearing of the application;

(b) notify the Crown Court officer and the applicant that he does not oppose the application; or

(c) give to the Crown Court officer, for the consideration of the Crown Court, a written statement of his reasons for opposing the application, at the same time sending a copy of the statement to the applicant.


(4) A notice under paragraph (2) shall be in the form set out in the Practice Direction or a form to the like effect, and the applicant shall give a copy of the notice to the Crown Court officer.

(5) Except in the case of an application made by the prosecutor or a constable under section 3(8) of the 1976 Act, the applicant shall not be entitled to be present on the hearing of his application unless the Crown Court gives him leave to be present.

(6) Where a person who is in custody or has been released on bail desires to make an application relating to bail and has not been able to instruct a solicitor to apply on his behalf under the preceding paragraphs of this rule, he may give notice in writing to the Crown Court of his desire to make an application relating to bail, requesting that the Official Solicitor shall act for him in the application, and the Court may, if it thinks fit, assign the Official Solicitor to act for the applicant accordingly.

(7) Where the Official Solicitor has been so assigned the Crown Court may, if it thinks fit, dispense with the requirements of paragraph (2) and deal with the application in a summary manner.

(8) Any record required by section 5 of the 1976 Act (together with any note of reasons required by section 5(4) to be included) shall be made by way of an entry in the file relating to the case in question and the record shall include the following particulars, namely - 


(a) the effect of the decision;

(b) a statement of any condition imposed in respect of bail, indicating whether it is to be complied with before or after release on bail;

(c) where conditions of bail are varied, a statement of the conditions as varied; and

(d) where bail is withheld, a statement of the relevant exception to the right to bail (as provided in Schedule 1 to the 1976 Act) on which the decision is based.


(9) Every person who makes an application to the Crown Court relating to bail shall inform the Court of any earlier application to the High Court or the Crown Court relating to bail in the course of the same proceedings.

[Note. Formerly rule 19 and paragraph (1) of rule 20 of the Crown Court Rules 1982. As to applications for bail before committal for trial see also direction V.53, and for bail during trial see also direction III.25, in the Practice Direction.]

Notice to governor of prison of committal on bail
19.19 

(1) Where the accused is committed or sent for trial on bail, a magistrates' court officer shall give notice thereof in writing to the governor of the prison to which persons of the sex of the person committed or sent are committed or sent by that court if committed or sent in custody for trial and also, if the person committed or sent is under 21, to the governor of the remand centre to which he would have been committed or sent if the court had refused him bail.

(2) Where a corporation is committed or sent for trial, a magistrates' court officer shall give notice thereof to the governor of the prison to which would be committed or sent a man committed or sent by that court in custody for trial.

[Note. Formerly rule 9 of the Magistrates' Courts Rules 1981. For the equivalent provision where a defendant is transferred for trial, see rule 11.2. On the coming into force of Schedule 3 to the Criminal Justice Act 2003[180] committal for trial will be abolished and cases triable either way will be sent to the Crown Court under sections 51 and 51A of the Crime and Disorder Act 1998 [181] in the same way as cases triable only on indictment.]

Notices on committal of person subject to transfer direction
19.20 Where a transfer direction has been given by the Secretary of State under section 48 of the Mental Health Act 1983[182] in respect of a person remanded in custody by a magistrates' court and, before the direction ceases to have effect, that person is committed or sent for trial, a magistrates' court officer shall give notice - 


(a) to the governor of the prison to which persons of the sex of that person are committed or sent by that court if committed or sent in custody for trial; and

(b) to the managers of the hospital where he is detained.


[Note. Formerly rule 10 of the Magistrates' Courts Rules 1981. For the equivalent provision where a defendant is transferred for trial see rule 11.3. On the coming into force of Schedule 3 to the Criminal Justice Act 2003 committal for trial will be abolished and cases triable either way will be sent to the Crown Court under sections 51 and 51A of the Crime and Disorder Act 1998 in the same way as cases triable only on indictment.]

Variation of arrangements for bail on committal to Crown Court
19.21 Where a magistrates' court has committed or sent a person on bail to the Crown Court for trial or under any of the enactments mentioned in rule 43.1(1) and subsequently varies any conditions of the bail or imposes any conditions in respect of the bail, the magistrates' court officer shall send to the Crown Court officer a copy of the record made in pursuance of section 5 of the Bail Act 1976 relating to such variation or imposition of conditions.

[Note. Formerly rule 93 of the Magistrates' Courts Rules 1981. See also section 5 of the Bail Act 1976. For the equivalent provision where a defendant is transferred to the Crown Court, see rule 11.4. On the coming into force of Schedule 3 to the Criminal Justice Act 2003 committal for trial will be abolished and cases triable either way will be sent to the Crown Court under sections 51 and 51A of the Crime and Disorder Act 1998 in the same way as cases triable only on indictment.]

Conditions attached to bail granted by the Crown Court
19.22 

(1) Where the Crown Court grants bail, the recognizance of any surety required as a condition of bail may be entered into before an officer of the Crown Court or, where the person who has been granted bail is in a prison or other place of detention, before the governor or keeper of the prison or place as well as before the persons specified in section 8(4) of the Bail Act 1976.

(2) Where the Crown Court under section 3(5) or (6) of the 1976 Act imposes a requirement to be complied with before a person's release on bail, the Court may give directions as to the manner in which and the person or persons before whom the requirement may be complied with.

(3) A person who, in pursuance of an order made by the Crown Court for the grant of bail, proposes to enter into a recognizance or give security must, unless the Crown Court otherwise directs, give notice to the prosecutor at least 24 hours before he enters into the recognizance or gives security as aforesaid.

(4) Where, in pursuance of an order of the Crown Court, a recognizance is entered into or any requirement imposed under section 3(5) or (6) of the 1976 Act is complied with (being a requirement to be complied with before a person's release on bail) before any person, it shall be his duty to cause the recognizance or, as the case may be, a statement of the requirement to be transmitted forthwith to the court officer; and a copy of the recognizance or statement shall at the same time be sent to the governor or keeper of the prison or other place of detention in which the person named in the order is detained, unless the recognizance was entered into or the requirement was complied with before such governor or keeper.

(5) Where, in pursuance of section 3(5) of the 1976 Act, security has been given in respect of a person granted bail with a duty to surrender to the custody of the Crown Court and either - 


(a) that person surrenders to the custody of the Court; or

(b) that person having failed to surrender to the custody of the Court, the Court decides not to order the forfeiture of the security,


the court officer shall as soon as practicable give notice of the surrender to custody or, as the case may be, of the decision not to forfeit the security to the person before whom the security was given.

[Note. Formerly paragraphs (2), (3), (5), (6) and (7) of rule 20 of the Crown Court Rules 1982.]

Estreat of recognizances in respect of person bailed to appear before the Crown Court
19.23 

(1) Where a recognizance has been entered into in respect of a person granted bail to appear before the Crown Court and it appears to the Court that a default has been made in performing the conditions of the recognizance, other than by failing to appear before the Court in accordance with any such condition, the Court may order the recognizance to be estreated.

(2) Where the Crown Court is to consider making an order under paragraph (1) for a recognizance to be estreated, the court officer shall give notice to that effect to the person by whom the recognizance was entered into indicating the time and place at which the matter will be considered; and no such order shall be made before the expiry of 7 days after the notice required by this paragraph has been given.

[Note. Formerly rule 21 of the Crown Court Rules 1982. As to forfeiture of recognizances on failure to surrender, see rule 19.24.]

Forfeiture of recognizances in respect of person bailed to appear before the Crown Court
19.24 

(1) Where a recognizance is conditioned for the appearance of an accused before the Crown Court and the accused fails to appear in accordance with the condition, the Court shall declare the recognizance to be forfeited.

(2) Where the Crown Court declares a recognizance to be forfeited under paragraph (1), the court officer shall issue a summons to the person by whom the recognizance was entered into requiring him to appear before the Court at a time and place specified in the summons to show cause why the Court should not order the recognizance to be estreated.

(3) At the time specified in the summons the Court may proceed in the absence of the person by whom the recognizance was entered into if it is satisfied that he has been served with the summons.

[Note. Formerly rule 21A of the Crown Court Rules 1982. As to the estreat of recognizances on failure to comply with conditions of bail, see rule 19.23. For the procedure where a defendant fails to surrender see also direction I.13 in the Practice Direction.]
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